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EXPECTED OUTCOME

By the end of this presentation, participants will be expected to:

1.

Explain the concept of beneficial ownership and relate it with the risks of
uncertain beneficial ownership.

Distinguish between legal owners and beneficial owners, direct ownership
and indirect ownership.

ldentify beneficial owners in complex corporate ownership and control
stfructures.

Collect beneficial ownership information from the sources of information
available, predict challenges and devise methods to mitigate them.
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BO
DTA
FATF
FSRB
MAAA
MLA
TIEA
UBO

ABBREVIATIONS & ACRONYMNS

Beneficial Owner/(ship)

Double Taxation Agreements

Financial Action Task Force

FATF Style regional bodies

Mutual Administrative Assistance Agreements
Mutual Legal Assistance

Tax Information Exchange Agreement
Ultimate Beneficial owner/(ship)



October 2021, published by the International Consortium of
Investigative Journalists (ICIJ)

Biggest leak ever of offshore data exposes (2.9 terabytes of datq)
with11.9 million leaked documents.

Dubbed the “Pandora Papers” because the findings shed light on
the previously hidden dealings of the elite and the corrupt, and how
they have used offshore accounts to shield assets collectively worth
trillions of dollars.

Pierced the corporate veil and revealed how trusts are prolifically
used as a vehicle in conjunction with offshore companies set up for
the sole purpose of holding investments and other assets by business
families and ultra-rich individuals.

Exposed the secret offshore accounts of 35 world leaders, including
current and former presidents, prime ministers, and heads of state as
well as more than 100 billionaires, celebrities, and business leaders.
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WHO IS CALLING THE SHOTS¢?




WHO CONTROLS THE STRAW
MAN DANCE?







The natural person

who ultimately owns or
controls a legal person or
arrangements or,

on whose behalf a
transaction is
conducted, and

who exercises ultimate
effective control over

a legal person or
arrangement.

Ultimately Owns or

Controls

A situation which ownership
is exercised through a chain
of ownership or by means of
conftrol other than direct
control.

WHO IS A BENEFICIAL OWNER?

Arrangement:

An artificial entity, without
legal personality, associating
one or more natural or legal
persons together in an
ownership or control
relationship.

Significant Influence or
Control

Participation in the finances
and financial policies of a
company without necessarily
having full control over them




BENEFICIAL CONTROL RELATIONSHIP
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LEGAL OWNER VS BENEFICIAL OWNER

3
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WHO IS A LEGAL PERSON'®

« Beings and things which are
treated as persons by law.

« An individual, company, or other
entity which has legal rights and
is subject to obligations.

« Natural Persons: All human
beings are not legal persons. In
olden days, for instance, slaves
were not considered legal
persons.

« Legal personality is the attribute
feature of being the subject of
rights and duties before the eyes
of the law.

|
Limited
liabilty
partnerships

Legal persons

Artificial persons Natural persons

Corporations Individuals
| |
Corporate Corporation
agqregate sole
| | |
rter o .
bl ISPs and Building Registered
and statutory Liiocs K :
: credit unions socleties companies
cormpanies




OWNERSHIP AND CONTROL TESTS

Identify
“Natural Persons”

OW ners h i p » with 25% or more

Ownership of the
“Legal Entity”

Identify
at least One Individual
with Responsibility to

CO nt rO I _ Control, Manage or

Direct the
“Legal Entity”
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CASCADING THE TESTS

 |[dentity the natural persons who ultimately have controlling
ownership interest in a legal person by shares, voting,
property, or any other right.

e If there is doubt under (1), identify the natural person
exercising control of the legal person through other means

 Where no natural person is identified under (1) or (2) above,
identify the natural person who holds the position of senior
managing officer.




« The FATF assessment has found
a 25% threshold to be
acceptable.

« As aresult, 25 per cent” or

more than 25 per cent” is used
INn many BO definitions.

 What is the threshold in your
jurisdictions?




100 %
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80 % 20%
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Example 1: Direct Example 2: Indirect Example 3: Direct and indirect
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OWNERSHIP STRUCTURES

-CONNECTING THE DOTS: CASE 1

e~

CompanyA

°J~

Share inCompany A

CompanyB

MrY Share in Company A
(10% * 100%)+ (20% * 80%
=26%

Owns 10% owns 100%
P
‘b

g%
CompanyC

MrZ

Direct and indirect
shareholding

« Mr.Yis adirect
beneficial owner of
Company A, owning
/0% shareholding

« Mr. X is an indirect
beneficial owner of
Company A. He
indirectly owns 26%
shareholding

* Mr.Zisnota
beneficial owner of
Company A. He
indirectly owns 4%

shareholding
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OWNERSHIP STRUCTURES
-CONNECTING THE DOTS: CASE 2

DIRECT

P!

30"

TARGET
COMPANY

(2

INDIRECT

P2

Another case of direct and
indirect ownership

 Person P1 is a direct
beneficial owner of
Company C1 and owns
30% shareholding.

 Person P2 is an indirect
beneficial owner of
Company C1 and owns
/0% shareholding.




OWNERSHIP STRUCTURES
-CONNECTING THE DOTS: CASE 3

Simple indirect shareholding

* The shares are owned by
multiple people.

« Person 2 has 81.33%
ownership of A Holding Ltd,
which fully owns Target

A Company Ltd A Holdings Ltd Company A. Person 2 is
therefore indirectly the
beneficial owner of target
Company A

90QOOOC
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OWNERSHIP STRUCTURES

TARGET
COMPANY

h
—

Herr Schwarz

100* @

Frau Gelb

100* @

Herr Blau

100* @

Herr Weiss

Here, there are multiple
levels of indirect
ownership.

Herr Schwarz has 50%
INntferest in Target
Company

Herr Blau has a 32.75%
Intferest

Herr Weis has 17.035%
iInterest(Note Herr Weiss
has both a direct and
Indirect interest in
Company B).

Frau Gelb interest is
insignificant at 0.215%
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OWNERSHIP STRUCTURES

-CONNECTING THE DOTS: CASE 5

* Looping relationships (multi-
TARGET level indirect shareholding)

COMPANY « In this example, we have a

seemingly unimportant 1%
owner.

o
4

100  In reality, this individual is the

only UBQO, with all the profits

being delivered 1o the UBO in

1% shares.

* For example, if the company
makes a $10 profit, the UBO
will receive full profit, but in
1% increments.

Pl Cl (2
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BREAK OUT SESSION 1-
IDENTIFY THE BENEFICIAL OWNERS

CORPORATE STRUCTURE
A B C D

Shareholder A owns Shareholder B owns 2%  Shareholder C owns 4% of Shareholder D owns 9% of

85%of the shares in the of the shares and has the shares and has the the shares, has the right to

BVI HoldCo. weighed voting rights right to appoint and approve the annual budget
giving him atleast 10%  remove a single director. ~ and has reserved rights over
of the voting rights. the additional borrowings

and creation of security.

BVI Holding Company (BVI HoldCo)

Mauritius Holding Company (Mau Co)

Kenyan Company




e o BREAK OUT SESSION 1
— - REQUIRED

Usmg the Kenya beneficial ownership thresholds here below, identify
the beneficial owners in the Corporate structure in the previous slide:

a) Hold at least ten percent of the issued shares in the company either
directly or indirectly;

) Exercise at least ten percent of the voting rights in the company either
directly or indirectly;

c) Hold aright, directly or indirectly, to appoint or remove a director of the
company; or
d) Exercise significant influence or control, directly or indirectly, over the
company.
NOTE:
Group 1 to consider issued shares.
Group 2 to consider voting rights

Group 3 to consider right to appoint or remove a director
Group 4 to consider the exercise of “significant influence or control” over a company



BENEFICIAL OWNERSHIP THRESHOLD | IDENTIFIED

BENEFICIAL

BREAK OUT SESSION 1=

THE IDENTIFIED BENEFICIAL OWNERS

OWNER

The holding directly or indirectly of at Shareholder A
least 10 percent of the issued shares

The holding directly or indirectly of at Shareholder B
least 10 percent of the voting rights

The right to appoint or remove a Shareholder C
director

The exercise of “significant influence Shareholder D
or control” over a company

Owns 85 percent of the shares capital in the BVI
HoldCo.

Due to the fact of the weighted voting rights in
his favour even though he beneficially owns
only 2 percent of the shares in the BVI HoldC

Has the right to appoint and remove a director
even though he beneficially owns only 4
percent of the shares in the BVI HoldCo

Has the right to approve the annual budget
and has reserved rights over the additional
borrowings and creation of security, even
though he beneficially owns only 9 percent of
the shares in the BVI HoldCo.
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= INSTRUMENTS USED TO OBSCURE
« Various forms of ownership structures, B E N E F | C |A I_ OW N E RS H | P

especially in cases where there is foreign
ownership which is spread across jurisdictions

« Complex control structures involving many
Iopers of shares registered in the name of
other legal persons

» Bearer shares and bearer share warrants
« Unrestricted use of legal persons as directors

« Formal nominee shareholders and directors
where the identity of the nominator is
undisclosed

* Informal nominee shareholders and
directors, such as close associates and
family, and

 Trusts and other legal arrangements which
enable a separation of legal ownership and
beneficial ownership of assets.

« Use of infermediaries in fo,rminfg legal
persons, including professiona
Intermediaries
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Company A\
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OFFSHORE COMPANY MENACE
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OFFSHORE WEALT

« Estimates vary widely about how much money is out there, but
loosely speaking, it's a lot: from $1 frillion to more than $25 trillion.

» The most common type of estimate is based on nafional
economic figures on investment, and such estimates generally
come in the range of $5 trillion to $8 trillion.

* Roughly, that corresponds to about 10 percent of global gross
domestic product.

e |tis estimated 30% of Africa’s wealth is held offshore



FACELESS PROPERTY SALES

u.s. ~ Selleris Only LLC is
property J LLC recorded as seller
wire '
Property St A
Buyer sccount ig:cus nitnto sellers
\ :
I _ — .
For. UoSo l U.s. '“ U.So ﬂﬂ' u.s- or fOf."ﬂ
ign OR bank [ fim [—— —— % bank/ seller’s
Lc i wire company wire
\ account
U.S. LLC |
* Ref: property
W/Mdd‘ﬂ account address + name
owners | ©°Pening of LLC
* Contact: law
firmor LLC

* Foreign or U.S.
buyer creates
LLC in US state.
* Only “registered
agent” is named. Source: Created by CRS.
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—— ABUSE OF TRUSTS

Settior having legal ovwnership
and beneficial ovenership

[ Creation of Trust J

; +

- g b
f—( Separation of: i L

T =N =
Lecgal Beneficiat

ownership owwnnership
, A -

I - i —
Transferred to T ransferred to
Trustee Beneficiary

H 1

- Control, management and - Profits and benefit
administration of thhe trust - Asset can be disposed
asset according to thhe terms

- Right to deal with the asset stated in the trust deed

in accordance with the

and such proceeds of sale
trust deed

are to be given to or held

- No right to enjoy the trust for thhe beneficiary
assetrts, unless trustee is - T he entitlenmnent of thhe
one of the beneficiaries. beneficiaries may be

either fixed or
discretionary (refesr to

T yvpes of Trusts and their
cCharacteristics).




BENEFICIAL OWNERS IN TRUSTS

Settlor ~ Shareholder 1 Shareholder 2 Benefcaries | Settlor  Protector  Trustee  Beneficares m‘“
f s
N \\ l /
Corporate Trustee [Trust| —
(Company) | Lega

80%

|

Trust Company
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OFFSHORE TRUST STRUCTURE

SVEITESEEE Ona Protector Beneficiaries
Private Trust Co The BVI Trustee and the protector may be

reportable under the Kenyan Regulations
in the following circumstances:

* The BVI Trustee would be reportable by
irtue of the fact that he holds as legal and
beneficial owner all the shares in
Mauritius Holding Company.

* The protector might be reportable

depending on the terms and conditions of
Mauritius Holding the trust deed. For example, if the

Company protector has rights to appoint or remove

a director of the Kenyan company or if he
enjoys “significant influence” by virtue of
having the right to make key financial

decisions.
Kenya Company
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RISKS OF OPAQUE BENEFICIAL
OWNERSHIP
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ILLICIT FINANCIAL FLOWS

INTERNATIONAL

Financial transfers
across borders

ILLEGAL

Financial transfers which
break the law

Annual capital flight outstrips inflows of, respectively
from Africa of ﬁ

Tax evasion ILLICIT Wire/bank-transfers r ' 00
Proceeds of crime FINANCIAL Cash carried across borders 388 6 bl“lon 348 bl “iﬂn
Money laundering FLOWS Import/export of goods & services

Transfers of financial assets, e.g. stocks
Transfer of ownership of property
Informal IOUs/ Halawa

Cryptocurrencies

Proceeds of corruption

Financing of terrorism and conflict
Evading capital controls

Sanctions busting

Bribery

o
F/ 7 il




—— 'BENEFICIAL OWNERSHIP AND TAX

The phrase ‘beneficial owner’ appears in | | Tax considerations:

both the OECD Model Tax Convention « BEPS
Oﬂd The UN MOdel TOX COHVGHTIOH Iﬂ The e Base erosion and prof”‘ Sh|f'|'|ng
provisions dealing with the following
iIncomes: L
. Dividend: « Import / export invoice frauds
e Interest: « Tax Residency frauds

« Royalties; and Suspect offshore Head Office/subsidiary

financing, management and

 Fee for technical services (FTS) - this distribution costs
income does not appear in the OECD
Model Tax Convention.

Thinly capitalized entities
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WHAT TO DO?2

You follow drugs, you get drug
addicts and drug dealers. But you
start to follow the money, and you

don't know where ...... it's gonna take = ;
you." Lifting the corporate veil

Detective Lester Freamon in ¥ The
wire” season 1, episode ? (Game
day).




WHAT TO DO¢%




GLOBAL INTEREST\




When there is solidarity and unity among the
oppressed, the oppressor becomes a prey! Think
about this!

KEY PLAYERS

§2y Fl.\'.\:\"("l;\l,”.‘_ /_\
[rmhe FATF«GAFI

CP‘.\ " F ATF' sty| ere g i on al Financial Action Task Force

bodies
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"o Europ
e uE peangfuopgoun:nes EastAsian Group 1J
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\sfubbeanFATF Groupelnter-govd’Ac A . o &
contre le Blanchimenten'Afrique -, ‘APG-
: A53 Pacnf ic Group
GAFISUD- ESAAMLG
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Building a global network against money laundering & terror financing




KENYA'S STRIDES

* Abolished the issuance of bearer shares.
» Existing shares to be converted into registered shares.

e Companies required by law to keep a register of beneficial owners

—

e Companies Act, 2015 amended to introduce a requirement for every company to
mamtam a register of its beneficial owners and to submit a copy of this register to

* In early 2020, regulations were published setting out the details required to be
provided in the register, as well as other compliance obligations.

® 13 October 2020: E-Register operationalized y




%
Public Notice

Take note that pursuant to section 93A of the
Companies Act, 2015 (“the Act”) requiring all
companies to keep and lodge with the Registrar of
Companies a register of its beneficial owners and
the gazettement of the enabling regulations,
Companies (Beneficial Ownership Information)
Regulations, 2020, the Registrar of Companies
hereby notifies all Officers of Companies and
authorized persons that the Beneficial Ownership
(BO) E-Register has been operationalized with effect
from 13th October, 2020.

Every Company is thus required to comply with the
aforementioned provision of the Act and submit a
copy of the BO Register within 30 days of its
preparation..

Registrar of Companies

-

ENFORCEMENT IMPLICATIONS IN

KENYA

Business Daily
TUESDAY NOVEMBER 23 2021

2,541 companies were closed down by the
ttorney-General in the year ended June
2021 for failing to disclose their owners.

The number of companies closed in the
previous year were 1,255.

Over 6,000 firms have been closed since
July 2017.

This latest influx was occasioned by .
enforcement of the beneficial ownership
information disclosure requirements since

the BOI e—reg2|s’rer was operationalized on
October 13,2020

Ref:
hitps://www.businessdailyafrica.com/bd/ec
onomy/ag-shuts-2-000-firms-for-failure-to-
disclose-owners-3627624




OTHERS BENEFITS

« Open Sources
a)National Business Registration Offices
hitps://brs.go.ke/companies-registry.php
b)International open sources
hittp://www.opencorporates.com/

« MLA requests

« Under UNCAC, CoE Convention, MLA Convention, Minsk Convention

* Very lengthy though

DTAs (Article 26 on Exchange of Information)

TIEAS

MAAS

Informal co-operations and joint investigation teams (JITs)

Multilateral
Wider scope
More flexible

U niformity



- == |NFORMATION REQUIRE

* Full name;

« birth certificate number, national identity card number or passport number;
« Tax identification number;

* nationality;

« date of birth;

« postal address;

* business address;

» residential address;

» telephone number;

« email address;

« occupation or profession;

« nature of ownership or conftrol;

« the date on which any person became a beneficial owner of the company;
* the date on which any person ceased to be a beneficial owner; and

« any other relevant detail the Registrar may from time o time require.




INFORMATION CHALLENGES

-

Huge collection burden
on the business’s
operations

Complexity and
broadness of BO data
for companies with a
global footprint in all
their markets.

Non-standard
documentation in
offshore financial
centers (OFCs)

Flexible change of
ownership in OFCs
Navigating multiple
layers of ownership

¥ Professional enablers:
Lawyers, company
service providers not
obligated to identify
the beneficial owners
of their clients.

¥ Business of dealers in
luxury goods / precious
metals and stones not
regulated / not
obligated to identify
beneficial owners of
their clients.

#* Nominee shareholders

and directors not
prohibited

#* Lack of publicly
available BO registry
data.

#* Non-cooperation, or
grudging disclosure

#* Trusts:

#* mandatory registration?

#* obligation to identify the
beneficial owners of their
clientse

* fimely access of
information on trusts
by competent
authorities?e

#* Client-agent privileges
(C-AP)




S INFORMATION
RELIABLE2

Does your Registry verify information
submittede2e




LIMITATION TO ACCESS




N
D CORRUPTION CASE

Players: Finance Minister( FM) and Managing Director (MD) of National Power Company

MD formed Offshore Company “Windward Trading Ltd (Jersey)” in May 1986 with the help of
Deloitte & Touche. Nominee directors provided.

Offshore Company received “commissions and consultancy fees” from foreign firms which
won tenders from National Power Company

An Offshore trust “Walbrook Trustees (Jersey) Ltd”, a Deloitte in-house trust company, were
administrators and face of the offshore company and would wire kickbacks received to the
FM and the MD against vague invoices . An infermediary company called Y“Camargo™ used
to make the payments.

After the MD realized that the British were onto him, he atftempted to hide some of the cash in
a Gibraltar-based company * Argus Management Services”



CASE SYNOPSIS

ORIGIN SUCCESSES |  CHALLENGES

QO Messy divorce case in < Windward Trading Ltd (Jersey) pleaded guilty to * The two have continued |

Kenya centered around
share of Kshs. 20 billion
empire lifted lid on
secretfive accounts,
prompting Jersey to
commence
investigations.

O The British House of
Commons was also
investigating a Kshs. 8.2B
loan for a Hydro-power
plant that never took off
but money was diverted
to MDs offshore
account.

0 May 2002: Walbrook
Trustees filed STR and
refused to make more
payments to Minister
and MD.

possession of proceeds of crime and acquiring
profits from criminal conduct.

< The MD did acknowledge through Jersey court
filings that he was the Beneficial owner of the
company

< Kshs. 526 million out of stolen Kshs. 997m (3.9 BP and
4.2m USD)frozen by Jersey authorities.

< April 20,2011, arrest warrant for Minister and MD

issued in Jersey to face charges of corruption and
money laundering.

< Jersey Government has agreed to wire first tranche
of Kshs. 444m to Kenya to buy medical equipment
and supplies against Covid 19.

< On 5™ November 2021, the Supreme Court of Kenya
gave the node for extradition proceedings for the
duo to face charges in Jersey.

< Asset fracing and identfification in Kenya ongoing

to challenge extradition !
to Jersey through '
multiple suits in Kenyan
courts.



Ahsanteni

saNA!(thank You!)
¢ |ko swali??
(Any

Questions/comments) - ~ v
WILSOY &IRPORT PLAING n 04KK

! A H(” ’i J:‘W{ 1) \/*
S L NAG 40N *w/




