TRADE BASE MONEY-LAUNDERING

and ELECTRONIC SALES SUPPRESSION

(Introduction)

Sometimes the figures just do not ad up, there is no escaping the accounting
world of debits and credits.

OCED Investigative Techniques for the Cash Economy (Speciality Program)




TRADE BASE MONEY LAUNDERING

Trade base Money-Laundering and taxation

Trade-based money laundering is defined as the process of disguising the proceeds of crime and moving
value through the use of trade transactions in an attempt to legitimize their illicit origins. In practice, this
can be achieved through the misrepresentation of the price, quantity or quality of imports or exports.
Moreover, trade-based money laundering techniques vary in complexity and are frequently used in
combination with other money laundering techniques to further obscure the money trail.

There are three main methods by which criminal organisations and terrorist financiers move money for the
purpose of disguising its origins and integrating it into the formal economy.

* The first is through the use of the financial system;

» the second involves the physical movement of money (e.g. through the use of cash couriers); and

» the third is through the physical movement of goods through the trade system

Tax evasion as a predicate offence for money laundering

Money Laundering is a three-stage process

1. which starts with the money coming from the crime first being placed somewhere to hide its link to the crime
(placement).

2. Afterit has been placed it is layered, which means its connection to the crime and the criminal is further disguised.
This can be done, for example, by a series of transactions, a process which often involves the money being
transferred through several banks abroad or being used to set up shell companies in tax havens (layering).

3. Afterit has been layered successfully, the money (which can also be in the form of property) is then integrated into
the lawful economy (integration).

It is a good habit now and then to question things that one has taken for granted for years. ~German
proverb
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Trade Based Money Laundering

lllegal profit/value —p TMBL goals — Methods

Seller Buyer

No document-fraud
Over-invoicing
Under-invoicing

Transferring value

Criminal proceeds 9@
Legitimize Over-shipping

Under-shipping and Phantom shipping

Multiple invoicing

Incorrect description of goods/services



Globally

According to reports from

2% to 5% of the global GDP is
laundered every year = This accounts

for EUR 715 billion to EUR 1.87
trillion.

African continent
According to the

by the UN Conference
on Trade and Development (UNCTAD) :

Africa loses about US$88.6
billion, 3.7% of its gross domestic
product (GDP) annually in illicit
financial flows.

Curbing IFFs, according to UNCTAD, could
almost halve the $200 billion annual

financing gap Africa faces to achieve the
sustainable development goals (SDGs).

= Money-laundering is not a
victimless crime

Africa
War on Drug and Terror

HOW BIG IS THE PROBLEM - EVERY YEAR
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https://www.europol.europa.eu/crime-areas-and-trends/crime-areas/economic-crime/money-laundering
https://unctad.org/en/PublicationsLibrary/aldcafrica2020_en.pdf

\

HOW BIG IS THE PROBLEM - SOUTH AFRICA

HIDDEN IN PLAIN SIGHT : South Africa is
heavily affected by illicit financial outflows
(IFFs), according to data released by Global
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EXAMPLES OF MOVING ILLICIT FUNDS
TRADE BASE MONEY LAUNDERING - price and invoice manipulation
BULK CASH SMUGGLING (Cash Mules) - depositing it in a financial institution, such as an offshore bank, that offers greater bank secrecy
HAWALA NETWORKS - hawala brokers, or hawaladars. It is the transfer of money without actually physically moving it
CASH INTENSIVE BUSINESSES - uses its legitimate accounts to deposit criminally derived cash
ATTORNEY TRUST ACCOUNTS (Panama, Paradise and Pandora papers)
PURCHASE OF LISTED SHARES and SECURITIES - local and international indexes
PURCHASE OF PROPERTY : fixed property, jewellery, art work .
CASINOS and GAMBLING - R
BITCOIN and E-wallets
RELIGIOUS ORGINISATIONS - contributions, books and on-line services
LEGAL and ILLEGAL WILDLIFE TRADE
BANK CAPTURE - money launderers or criminals buy a controlling interest in a bank
PURCHASE OR SPONSORING SPORT TEAMS/CLUBS
ONLINE ADVERTISING
INSURANCE POLICIES with termination date
COMPLEX TAX STRUCTURES
LOW TAX JURISICTIONS - profit shifting
BANK SYSTEM FRAUD - smurfing, is a method of placement whereby cash is broken into smaller deposits of money to avoid detect

SHELL AND FRONT COMPANIES - Beneficial ownership
BACK TO BACK LOANS




EXAMPLE TRADE BASE MONEY LAUNDERING

Basic Trada Misinvoicing "'"““”“““ 5500000 daried g Imiporter Offshore
Diagram / \ Account
U.S. Exporter _Shigs 50 cars wort: §1 ml-:nlmh':?\ Indian Importer

Glotal Finerial Integrity | wwrwgintegrtycry

US EXPORTER
Invoice Mauritius Company $1,000,000
(No VAT - direct export)

MAURITIUS COMPANY

Cost - Receives Invoice and pay US Exporter -$1,000,000
Revenue - INVOICE Indian Importer - No VAT $1,500,000
Profit in low tax jurisdiction $500,000

INDIAN IMPORTER
COST - INVOICE Indian Importer $1,500,000




BULK CASH SMUGGLING = CASH MULES - HAWALA NETWORKS

11 September 2015

Five people were arrested at OR
Tambo International Airport after
being found with undeclared currency
totalling R23m, as well as a further
$3.77m (R50.2m), The passengers
were scheduled to leave South Africa on
United Arab Emirates flight EK766 to
Dubai was stashed in 12 pieces of
luggage, including four backpacks.

Two sources, independent of each
other, have said the agencies believe
the money was on its way to Pakistan.
They also believe some of the money
was destined for the self-proclaimed
Islamic State (lsis).
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‘BILLIONS FLY OUT’

SARS GIVES RESERVE BANK R78M FROM

FIVE DUBAI-BOUND ‘MONEY CARRIERS’

VUSUMUZI SHABANGL

MASSIVE amounts of South Afri
can and foeeign currency are heing
stongghed ot of the country via OR
Tambo International Alrport on a
regrular basis,

The currency smuggling known as
hawaks came to light last week when
five men boarding a fight to Dubal
were Intercepted by customs officials
with undeclared currency of R78mn
which inchded US dolkars.

The South African Revenue Ser-
vice (SARS) sald the suspects were
artemnpting o board with vight Tng-
gaae cases and Sonr hackpacks.

SARS sabd the money sedzad was
Dandid cver to the SA Reserve Rank
for further investigation,

The suspocts have not appeared
i court. Sources, howerer, okl The
New Age the mooey sedzad was the
“tip of a very large currency simg
wling iocherg”,

“The menr arvested weve the run-
1ers foe coe of Sl or seven operat-
Ing syndicates invobved n hawala, To
aveid paying corporate and sakes tax,
barsiness peoplesin the Indina, Chinese
and expatriate communities londee
money by smuggling it o

The scairce said the courder syndi-
cute basted would undertake between
twn to three trips o woek.

“The RT8n sefzed seemed exoep-
toaal My understanding & thae the
currency egubarly sughal amounts
of R20m, on average, on each trip.
With six o seven syndicates in opera-
tion, 3o dos the sams, Billoms of rands
are flowing out of the comtry anm

ally.” The sowroe gald the courer syn
dicates charged their clients 4% on the
amnoune souggde,

“These are people who are simply
skimming cash oot of thelr tills 10
avoll taxation and who are keen to
invest it off-shore,

“Thisis not round-tripping of lvn-
dered oy, [t never comes baek but
s bvestend i property or businesses
elsewhern,”

Dubai seems 0 he the favoarite
dhestination for hawabs,

“Courders truthfully declane the
CUrrency amomes the \oare carry-
ing on arrival at Dubai airport wheee
enstoms officials provick them with
paprer wark 1o be presentisd at local
Fanks, It's deposited fnto the offsbote
aceonnts of their South African ofi
nts.'

The souree saicl e camreney smug-
ling was facilitared by corrupt cos-
toms officials,

“I'm aware of entire consignment s
of cnsh bedng seized by customs aml
tevver declivred o the st horfedes. Cus-
towns Jobs at ORC]' s apparcatly highly
sought after”

However SARS  spaliesperson
Sandile Menwela sabd there was o
evidence that pointed 1o SARS offi-
clals colluding with syndicates to
miove money out oe undermine |y
enforcement.

“All the cash that has been selzed
s el over o the Sonth Afidean
Reserve Bank for further handling,”
e i,

The poboe had not responded an the
Hene of going to prvess.
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This moteriol bas been copled under
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o retransmission
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WHEN IS SALES TAX PAYABLE - GENERAL RULE

P Journal Entry - Sales Tox
*( Sales tax or VAT is not part of business’s “profits” Sk, Crof Breusry callctsd 15 of sales bax X
from a customer on $50 of beer purchosed!
: 0 efbeerpurchosed Debit | Credit
"= Record sales bax when collected:
v" The end-user becomes liable for taxes (VAT/GST) on the payment (.‘ Cosh 465
Sales revenue $50
v' for goods or services Sales bax payable 15
\/ to the Shop Ownerlvendor Company Soles tox remitted ko qn‘mrnmnt:
. Sales tex payobls $15
v collecting on behalf of the State Cash
v' being liable to declare receipts and pay over taxes collected in fiduciary role

Sales tax vs. VAT overview

Sales tax is collected by the retailer when the final sale in the supply chain is reached. In other words, end
consumers pay sales tax when they purchase goods or services. When buying supplies or materials that will be
resold, businesses can issue resale certificates to sellers and are not liable for sales tax. Until the sale is made
to the final consumer, sales tax is not collected, and tax jurisdictions do not receive tax revenue.

VAT, on the other hand, is collected by all sellers in each stage of the supply chain. Suppliers, manufacturers;
distributors, and retailers all collect VAT on taxable sales. Similarly, suppliers, manufacturers, distributors,
retailers, and end consumers all pay VAT on their purchases. Businesses must track and document the VA
they pay on purchases to receive a credit for the VAT paid on their tax return. Under a VAT regime, tax
jurisdictions receive tax revenue throughout the entire supply chain, not just at the point of sale to'the fina
consumetr.
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CashRate | Points Rt

Girard Hyatt how Yok
(e ook, Mew York)

Hyalt Place Charlchiasvil
(Charipsnsyilla, Virginia)

284 57 + 16,000 paints | |

Cash + Poinis Rata

S470.70 + 40,000 points
[iotal value §1,230.70) | ks

ifotal vaun 588 57)

HOTEL RESERVATION
LOG BOOK

Hyalt Place Maab
(Mg, Lah)

Hyafi Falm Springs
[Palm Springs, Cafifamia)
Hyll Regenty Mau

{Lahana, Hawall)

Hotel Room Status

DND | DNCO | 000 | 00S Etc.

§T30.67 + 24,000 paints | §
plal value §1,135.87) | |

Hotel Room Booking

! ] : :
I | system for WordPress
1 upto ; setupmyhotel.com
. 60% OFF .
I |
I o | Calendar Start Period Wednesday, March 1, 2017
. HOTELS ! |
: = : : Total # of Room 55 edit room information
I !
' ire | Ucode No StatusN Descripti
: h.th re l Status Code code No Status Name escription
P L PO S . .= L i ! 'L 1= Lt el T S —
Aged Accounds receivables as on Sr. Mo S 2 |Stayed
Cutstanding {in days} X 3 [Cancelled
Mame  Balance |Current|Upts 30 |31-60 |61-20 [91-120 |120+ MB | 3 |Booked - Move Roois
Y| EABE 60 E25E ED URM| 5 |[Under Renovation/Maintenance
M. B 15365.00 | b 1536500 6
hir C S5T5.00])  A000.00 567500 7
- 8
9
Total 10
utstancing A48 60] 400000 12063 60 HEIEH Q0




WHY A CASH REGISTER

Cash Register

Screen for customers

What is a Cash Register

A cash register (also known as a “till”’) is the machine used by businesses to
calculate and record financial transactions, it has a keypad used to input values

Prints out paper receipt
with list of purchases

A machine used in shops has a drawer for receiving cash money and
« total asale,

 displays the sale and &'::;‘:’ VIt —
» records the amount of each sale and sales for the day

Scanner me——d

......

The newer and more modern cash registers functionalities include
attachment points for a

= barcode scanner

= receipt printer and

= scales (weighing items)

.....................
.......

DR B M) A

How did a cash register evolve
Invented in 1879 and patented in 1883 by saloonkeeper
James Ritty, the seen-everywhere cash register — still called a “till”

Necessity bred the invention of the cash register: his saloon employees failed to bank deposit all cash sales at
the Manhattan and San Francisco bars that manage to still be “cash-only.”

Dubbed the “Incorruptible Cashier,” Ritty’s invention made it possible for business owners to worry a little less
about skimming. The first cash register was called the Ritty Model | and H. Eckert of Cincinnati, Ohio purchased
the patent adding a few more features to be marketable :
a cash drawer and tweaked the bell, which now served a dual purpose: Notifying managers the cash register
was being opened and giving customers a pleasant sound that enhanced, and tied itself to, the in-store
experience.




ELECTRONIC POINT OF SALE SYSTEM (FPFOS)

Cash register is a simplistic way to receive sales transactions, hold money,
calculate tax, print receipts, and give change to your customers - relatively
easy to operate and cheap to purchase and maintain.

Point-of-Sale (POS) system : an advanced version of the cash register.

It can do all the basics like a cash register more effectively with features like :

inventory control,

real-time data reporting and analysis,

employee monitoring and

generating various reports - including exception reports

Modern PQOS systems are commonly programmable or allow enhancement
with third-party software programs.

These systems can be tailored to meet specific needs. For example :

many retailers use POS systems to manage membership programs that
award points to frequent buyers and issue discounts on future
purchases.

Cloud-based POS systems are increasingly in use, particularly for large
online merchants, to track and process numerous purchases. Cloud-based

systems can greatly reduce the upfront costs of implementing a POS
system for many businesses.

Customers can also interact directly with POS systems, particularly in
tbhﬁ hospitality industry - placing orders for room service or to pay hotel
ills

4
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f POINT OF SALE
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MODERN POINT OF SALE DEVICES

Many supermarket chains today have self-checkout devices.

Customers scan the barcodes, pay by cash or card, and bag
their shopping. They do all this without any intervention from the
staff. A staff member is available in case you need help.

Employees are also at hand to check customer’s ID. They need to
make sure customers are old enough to buy some products. For

example, if you want to buy alcoholic beverages, the employee
needs to approve the sale.

WHAT COULD POSSIBLY GO WRONG -
automatic ‘magic’ accounting?
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The Balance Sheet
Assets

Liabilities

. s

Owner's
Equity

POS POSSIBLE CONFIGURATIONS. DATA AND ACCOUNTING

21qeD) TomeI(T 4sEd

Barcode scanner

R P —

What the company HAS
Listed i coder of hogusdity

What the compary OWLES
Listedd in order of Sguidny

Wt the company OWNS
INCiods srock o OF ), paa
in gt and tanad

How is POS Software different from
?

POS saves data
POS software options with “integrated” and “interfaced”
options

Two types of accounting approaches
Integrated modules rely upon the dame3 data files, while
information(data) is updated in real time. Maximum integrity is
achieved through the consistent data preservation across al

modules. This also prevents wasting time and the possibility o
double-entries.

Interfaced modules, on the other hand, use software wi
established protocols that can effectively translate and
transfer data back and forth. Most of these interfaces are
designed to communicate with third party programs. The
interface requires manual manipulation and it does not
occur in real-time.

Some POS system that comes with fully integrate
accounting built into the software, or the client could p
work with accounting software like : Pastel, QuickBo
Peachtree,etc.
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LOOK AND FEEL OF POS POSSIBLE REPORTS - SALES AND STOCK

 POS data may be used to create a large number of reports - the data will be contained on storage devices,

servers or via cloud
O The original core data integrity is arguably sound given the POS software design (unless destroyed)

0O HOWEVER the structure of the POS reports and data fields used to extract data for any report is

susceptible to manipulation.
Inventory | Sales Control

s - o ox
®

Main Screen

P Y T — & oncive o5 1Y
q Advanced .
7 Search [& ] prince Rogers Netson
File Show Create Password Help [ 11 Fanta3soml 7878200001252 10 UN 25 100 Yes ¢ o S
— o] 15 Pureza 350mi 7100002325009 14 UN 15 75 Yes 6 it i -
- Point of Sale (F3) i, Parked Sale (F4) Edit Classic drink of southern Brazil. 4 Items - Total Quantity. 7
f-v-% _
sales 14 Sprite 350 ml 7133000257001 21 UN 25 120 Yes ¢  Pureza 350ml 2X 4,00 =
Drag a column header here to group by that column 10 Coca-Cola 350ml 7854631284567 128 UN 50 150 No * Margherita Pizza 1X 27,90 =
s P — — - e — 8 Green Onion Pancake - 3 slices 7896532123547 62  UN 15 70 No * Green Onion Pancake - 3 slices 1X 7,99 =
— — e N i Coca-Cola 350ml 3X 4,50 = 13,50
> | 10/06/2016 m 3 X Coca-Cola 350ml, 9 Laobing Bread 7823154698982 52 UN 35 65 o | /i s |
- = 12 Margherita Pizza 7111232004587 UN 0 0
161 10/06/2016 12:06 2 X Margherita Pizza
Customers . 7 Pepperoni Pizza 7532154895217 UN 0 0
e 159 10/06/2016 12:03 5 X Green Onion Panc 5
l 158 10/06,/2016 12:03 5 X Coca-Cola 350ml 88 stock Correction - INPUT
R 157 10/06/2016 12:03 1 X Margherita Pizza save (F2) | Cancel
g-o 156 09/06/2016 14:50 10 X Laobing Bread
Suppliers 151 09/06/2016 14:46 1 X Pepperoni Pizza Upgrade cost of the products (purchase) @ Subtotal = 57,39
= 57,
=) without . Produc o
E I o onlons. t Quantity rice m:*:m o= 5‘07
150 09/06/2016 14:45 B ot e
Register - o 5 e i Total = 62,46
) 149 09/06/2016 14:a45 T otal = "

4 Items - Total Quantity: 255 H

Cash Register  Sprite 350 ml
Control Customer Control

2 Customer Data -

Quotations
e E E ﬁ ?O Approve (F2) Iz—gke'use (F3) F—Z?SQII (Fa) @ Send by email

Drag a column header here to group by that column

ﬁ Close Register @ See Total Co:; Money Input [_ee‘ Money Output 3 Send Register by Email

@ sove 2 (@ concel by Createde Siusator Sation i Total | G e
KGN Edit Payment (F2) | (5 Edit Transaction @ Cancel Transaction | % Print Receipt | == Comments B § ¥ 5 30/05/2016 18:26:06 &9 Approved _06/06/2016 16:36:27 23.97 Lin Dan 30/08/2016
= | 2 24/05/2016 11:45:46 @ Refused  D6/06/2016 16:36:24 3,500.00 Juan Roman Riquelme 24/08/2016
Orag a cokumn header here i oroup by that colume = Code 1 Company
Current o s 30/05/2016 18:20:30 -+ Pending  30/05/2016 18:20:30 23.87 Lin Dan 30/08/2016
Wansactions : e & e e ype D N — 1| Name Catherine Roberts 4 20/05/2016 17:55:03 == Pending  30/05/2016 17:55:03 31.96 Lin Dan 20/08/2016
) i: ::g/::z n ;::’mza — Juan Roman B - Date of Bith |09/29/1588 S| — = 3 30/05/2016 17:50:13 =+ Pending  30/05/2016 17:50:13 35.70 Lin Dan 30/08/2016
YT j e =1 1 23/05/2016 13:56:19 (5 Sold 23/D5/2016 13:56:53 9,000.00 Juan Roman Riqueime 23/08/2016 53
Money Counter 166 14/06/2016 - e }
Double cheese | §2 Register from 06/10/2016 15:03 Phone 414 771-7910 Mobile
Without oregano - @
4 Quotation
165 14/06/2016 | 11:20:53 |Loyalty Correction 2 L2zl 99687 -
164 14/06/2016 41 | Cost Correction (org Address 7616 W State St Save (F2) | Cancel
163 14/06/2016 | 11:03:41 | Stock Input PaymentMethods | Sales/Movig P . - .
Financial Summar; iy inneapolis - T expires in (£7): 3 months - 14/09/2016
Realized Sales 113,34 E e
7 MINNESOTA
Zon st = /& _ | prince Rogers Nelson
Discounts Granted 2,25 Email
Fraduct Quanuty Price
M . P i -3
Sales 123,3 - —
ey g Ay ) Items - Total Quantity: 255
) : Flour Santa Barbara 150X
Register Balance
Opening Balance 75,00 : Baking Powder 75X
Received Amounts 123,36
Closing Balance 198,36 - Grated Cheese (Parmesan)




ELECTRONIC SALES SUPPRESSION (ESS)

Electronic sales suppression techniques facilitate tax evasion and result in massive tax loss globally.

Point of sales systems (POS) are expected to contain

which tax auditors can inspect.

HOWEVER In reality such systems not only permit “skimming” of cash receipts just as much as manual systems like a cash box,

but once equipped with electronic sales suppression software, they facilitate far more elaborate frauds because of
their ability to reconstitute records to match the skimming activity.

ECR/POS functions software abuse - programming options to facilitate for example :

U stop certain items, such as refunds, voids and other negative transactions, from appearing on the report or journal;
U stop certain items from being added to the grand totals;

U use the training mode - items are not recorded in the normal reports;

U reset grand totals and other counters to zero, or in some cases any specified number and

U specify that certain line items are programmed so that they do not appear in the report or journal.

The program choices to select these items are not hidden within the programming (unlike Phantomware)

Phantomware is a software program already installed or embedded in the accounting

application software of the ECR or computerised POS system.

It is concealed from the unsuspecting user - accessed by clicking on an invisible button on the screen or

a specific command sequence or key combination to bring up a Menu of options for

selectively deleting sales transactions and/or for printing sales reports with missing lines.

When sales are deleted, the tool can automatically adjust inventory details to avoid an apparent mismatch

Zappers are external software programs for carrying out sales suppression - carried on some form of external
electronic device like : USB keys, removable CDs, or they can be accessed on line through an internet link.

Zappers are designed, sold, and maintained by the same people who develop industry-specific POS systems.

They more difficult to detect because of their sophisticated design and because the

offending software is not present on the machine during normal use. Brings up a special screen on the POS system
which allows the business owner to commence deletingand/or modifying sales.

Risk Area 1

Integrity
Transaction

r POS

Risk Area 2 |

Software

¢

Risk Area 3

Memory
Internal Files

Risk Aread

External
Files

—+

Risk Area §

‘ Reporting




ELECTRONIC SALES SUPPRESSION (ESS)

BREAK AWAY SESSION - CASE
STUDY

JOLLY RODGER
WHOLESALERS




TRADE BASE MONEY-LAUNDERING

and ELECTRONIC SALES SUPPRESSION

(Introduction)

Sometimes the figures just do not ad up, there is no escaping the accounting
world of debits and credits.

OCED Investigative Techniques for the Cash Economy (Speciality Program)




TRADE BASE MONEY LAUNDERING

Trade base Money-Laundering and taxation

Trade-based money laundering is defined as the process of disguising the proceeds of crime and moving
value through the use of trade transactions in an attempt to legitimize their illicit origins. In practice, this
can be achieved through the misrepresentation of the price, quantity or quality of imports or exports.
Moreover, trade-based money laundering techniques vary in complexity and are frequently used in
combination with other money laundering techniques to further obscure the money trail.

There are three main methods by which criminal organisations and terrorist financiers move money for the
purpose of disguising its origins and integrating it into the formal economy.

* The first is through the use of the financial system;

» the second involves the physical movement of money (e.g. through the use of cash couriers); and

» the third is through the physical movement of goods through the trade system

Tax evasion as a predicate offence for money laundering

Money Laundering is a three-stage process

1. which starts with the money coming from the crime first being placed somewhere to hide its link to the crime
(placement).

2. Afterit has been placed it is layered, which means its connection to the crime and the criminal is further disguised.
This can be done, for example, by a series of transactions, a process which often involves the money being
transferred through several banks abroad or being used to set up shell companies in tax havens (layering).

3. Afterit has been layered successfully, the money (which can also be in the form of property) is then integrated into
the lawful economy (integration).

It is a good habit now and then to question things that one has taken for granted for years. ~German
proverb
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Trade Based Money Laundering

lllegal profit/value —p TMBL goals — Methods

Seller Buyer

No document-fraud
Over-invoicing
Under-invoicing

Transferring value

Criminal proceeds 9@
Legitimize Over-shipping

Under-shipping and Phantom shipping

Multiple invoicing

Incorrect description of goods/services



Globally

According to reports from

2% to 5% of the global GDP is
laundered every year = This accounts

for EUR 715 billion to EUR 1.87
trillion.

African continent
According to the

by the UN Conference
on Trade and Development (UNCTAD) :

Africa loses about US$88.6
billion, 3.7% of its gross domestic
product (GDP) annually in illicit
financial flows.

Curbing IFFs, according to UNCTAD, could
almost halve the $200 billion annual

financing gap Africa faces to achieve the
sustainable development goals (SDGs).

= Money-laundering is not a
victimless crime

Africa
War on Drug and Terror

HOW BIG IS THE PROBLEM - EVERY YEAR

Tax Evasion

The Most Common
Tax Crime

CORRUPTION
NAFRICA

Tax and commercial
practices

Theft-type and terrorism
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Prevalence of Ransomware
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https://www.europol.europa.eu/crime-areas-and-trends/crime-areas/economic-crime/money-laundering
https://unctad.org/en/PublicationsLibrary/aldcafrica2020_en.pdf
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HOW BIG IS THE PROBLEM - SOUTH AFRICA

HIDDEN IN PLAIN SIGHT : South Africa is
heavily affected by illicit financial outflows
(IFFs), according to data released by Global

1 1 H INY arge Business
Financial Integrity. £ R
5 IIII Tl oAU
Eﬁl"i_ﬁ%'!s : orporates
Between 2002 and 2011, South Africa lost a Ll R et Medium
cumulative R 1,007 billion (US$ 150 Billion) to e
egpe s . . Billion Turnover
illicit outflows. South Africa has a long history of _ : pr——
financial outflows. ) Seff employed pusticHEArNG G~

\h: 7

THE ROLE OF
. LAWYERS, ACCOUNTANTS
Salaried v AND BANKERS IN PANAMA

employees PAPERS (PART |)“

ILLICIT FINANCIAL FLOWS .
FROM SOUTH AFRICA AR licit Economy

DECOLONIAL PERSPECTIVES ON POLITICAL
ECONOMY AND CORRUPTION

Edared By
Soopns Do Kamgs




EXAMPLES OF MOVING ILLICIT FUNDS
TRADE BASE MONEY LAUNDERING - price and invoice manipulation
BULK CASH SMUGGLING (Cash Mules) - depositing it in a financial institution, such as an offshore bank, that offers greater bank secrecy
HAWALA NETWORKS - hawala brokers, or hawaladars. It is the transfer of money without actually physically moving it
CASH INTENSIVE BUSINESSES - uses its legitimate accounts to deposit criminally derived cash
ATTORNEY TRUST ACCOUNTS (Panama, Paradise and Pandora papers)
PURCHASE OF LISTED SHARES and SECURITIES - local and international indexes
PURCHASE OF PROPERTY : fixed property, jewellery, art work .
CASINOS and GAMBLING - R
BITCOIN and E-wallets
RELIGIOUS ORGINISATIONS - contributions, books and on-line services
LEGAL and ILLEGAL WILDLIFE TRADE
BANK CAPTURE - money launderers or criminals buy a controlling interest in a bank
PURCHASE OR SPONSORING SPORT TEAMS/CLUBS
ONLINE ADVERTISING
INSURANCE POLICIES with termination date
COMPLEX TAX STRUCTURES
LOW TAX JURISICTIONS - profit shifting
BANK SYSTEM FRAUD - smurfing, is a method of placement whereby cash is broken into smaller deposits of money to avoid detect

SHELL AND FRONT COMPANIES - Beneficial ownership
BACK TO BACK LOANS




EXAMPLE TRADE BASE MONEY LAUNDERING

Basic Trada Misinvoicing "'"““”“““ 5500000 daried g Imiporter Offshore
Diagram / \ Account
U.S. Exporter _Shigs 50 cars wort: §1 ml-:nlmh':?\ Indian Importer

Glotal Finerial Integrity | wwrwgintegrtycry

US EXPORTER
Invoice Mauritius Company $1,000,000
(No VAT - direct export)

MAURITIUS COMPANY

Cost - Receives Invoice and pay US Exporter -$1,000,000
Revenue - INVOICE Indian Importer - No VAT $1,500,000
Profit in low tax jurisdiction $500,000

INDIAN IMPORTER
COST - INVOICE Indian Importer $1,500,000




BULK CASH SMUGGLING = CASH MULES - HAWALA NETWORKS

11 September 2015

Five people were arrested at OR
Tambo International Airport after
being found with undeclared currency
totalling R23m, as well as a further
$3.77m (R50.2m), The passengers
were scheduled to leave South Africa on
United Arab Emirates flight EK766 to
Dubai was stashed in 12 pieces of
luggage, including four backpacks.

Two sources, independent of each
other, have said the agencies believe
the money was on its way to Pakistan.
They also believe some of the money
was destined for the self-proclaimed
Islamic State (lsis).
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Date: 2015-09-11
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‘BILLIONS FLY OUT’

SARS GIVES RESERVE BANK R78M FROM

FIVE DUBAI-BOUND ‘MONEY CARRIERS’

VUSUMUZI SHABANGL

MASSIVE amounts of South Afri
can and foeeign currency are heing
stongghed ot of the country via OR
Tambo International Alrport on a
regrular basis,

The currency smuggling known as
hawaks came to light last week when
five men boarding a fight to Dubal
were Intercepted by customs officials
with undeclared currency of R78mn
which inchded US dolkars.

The South African Revenue Ser-
vice (SARS) sald the suspects were
artemnpting o board with vight Tng-
gaae cases and Sonr hackpacks.

SARS sabd the money sedzad was
Dandid cver to the SA Reserve Rank
for further investigation,

The suspocts have not appeared
i court. Sources, howerer, okl The
New Age the mooey sedzad was the
“tip of a very large currency simg
wling iocherg”,

“The menr arvested weve the run-
1ers foe coe of Sl or seven operat-
Ing syndicates invobved n hawala, To
aveid paying corporate and sakes tax,
barsiness peoplesin the Indina, Chinese
and expatriate communities londee
money by smuggling it o

The scairce said the courder syndi-
cute basted would undertake between
twn to three trips o woek.

“The RT8n sefzed seemed exoep-
toaal My understanding & thae the
currency egubarly sughal amounts
of R20m, on average, on each trip.
With six o seven syndicates in opera-
tion, 3o dos the sams, Billoms of rands
are flowing out of the comtry anm

ally.” The sowroe gald the courer syn
dicates charged their clients 4% on the
amnoune souggde,

“These are people who are simply
skimming cash oot of thelr tills 10
avoll taxation and who are keen to
invest it off-shore,

“Thisis not round-tripping of lvn-
dered oy, [t never comes baek but
s bvestend i property or businesses
elsewhern,”

Dubai seems 0 he the favoarite
dhestination for hawabs,

“Courders truthfully declane the
CUrrency amomes the \oare carry-
ing on arrival at Dubai airport wheee
enstoms officials provick them with
paprer wark 1o be presentisd at local
Fanks, It's deposited fnto the offsbote
aceonnts of their South African ofi
nts.'

The souree saicl e camreney smug-
ling was facilitared by corrupt cos-
toms officials,

“I'm aware of entire consignment s
of cnsh bedng seized by customs aml
tevver declivred o the st horfedes. Cus-
towns Jobs at ORC]' s apparcatly highly
sought after”

However SARS  spaliesperson
Sandile Menwela sabd there was o
evidence that pointed 1o SARS offi-
clals colluding with syndicates to
miove money out oe undermine |y
enforcement.

“All the cash that has been selzed
s el over o the Sonth Afidean
Reserve Bank for further handling,”
e i,

The poboe had not responded an the
Hene of going to prvess.

SIZES ARG, o020

This moteriol bas been copled under
& DALAD Neence and (s nee for resale
o retransmission

unnnlnuu.f?oU'.'j A”UC,‘\N

Hawala - money smuggling at new level

Five men intercepted o A means for local Syndicate could
- R78m 6to7 Ih‘“"‘ asyndicates 5 people avoid make three trips
atOR are known to operate paying ta aweek

Customs

riers carry an ‘Clients’ are charged Dubails afavourite § Smuggled officials

mag?of Rzom on A% of the amount destination. Lax cash imvested allegedly

banking system inUAE

smuggled complicit
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WHEN IS SALES TAX PAYABLE - GENERAL RULE

P Journal Entry - Sales Tox
*( Sales tax or VAT is not part of business’s “profits” Sk, Crof Breusry callctsd 15 of sales bax X
from a customer on $50 of beer purchosed!
: 0 efbeerpurchosed Debit | Credit
"= Record sales bax when collected:
v" The end-user becomes liable for taxes (VAT/GST) on the payment (.‘ Cosh 465
Sales revenue $50
v' for goods or services Sales bax payable 15
\/ to the Shop Ownerlvendor Company Soles tox remitted ko qn‘mrnmnt:
. Sales tex payobls $15
v collecting on behalf of the State Cash
v' being liable to declare receipts and pay over taxes collected in fiduciary role

Sales tax vs. VAT overview

Sales tax is collected by the retailer when the final sale in the supply chain is reached. In other words, end
consumers pay sales tax when they purchase goods or services. When buying supplies or materials that will be
resold, businesses can issue resale certificates to sellers and are not liable for sales tax. Until the sale is made
to the final consumer, sales tax is not collected, and tax jurisdictions do not receive tax revenue.

VAT, on the other hand, is collected by all sellers in each stage of the supply chain. Suppliers, manufacturers;
distributors, and retailers all collect VAT on taxable sales. Similarly, suppliers, manufacturers, distributors,
retailers, and end consumers all pay VAT on their purchases. Businesses must track and document the VA
they pay on purchases to receive a credit for the VAT paid on their tax return. Under a VAT regime, tax
jurisdictions receive tax revenue throughout the entire supply chain, not just at the point of sale to'the fina
consumetr.






Discount Cash & Carry
a Leenesh Singh
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Hyalt Holel Dala

Habal

CashRate | Points Rt

Girard Hyatt how Yok
(e ook, Mew York)

Hyalt Place Charlchiasvil
(Charipsnsyilla, Virginia)

284 57 + 16,000 paints | |

Cash + Poinis Rata

S470.70 + 40,000 points
[iotal value §1,230.70) | ks

ifotal vaun 588 57)

HOTEL RESERVATION
LOG BOOK

Hyalt Place Maab
(Mg, Lah)

Hyafi Falm Springs
[Palm Springs, Cafifamia)
Hyll Regenty Mau

{Lahana, Hawall)

Hotel Room Status

DND | DNCO | 000 | 00S Etc.

§T30.67 + 24,000 paints | §
plal value §1,135.87) | |

Hotel Room Booking

! ] : :
I | system for WordPress
1 upto ; setupmyhotel.com
. 60% OFF .
I |
I o | Calendar Start Period Wednesday, March 1, 2017
. HOTELS ! |
: = : : Total # of Room 55 edit room information
I !
' ire | Ucode No StatusN Descripti
: h.th re l Status Code code No Status Name escription
P L PO S . .= L i ! 'L 1= Lt el T S —
Aged Accounds receivables as on Sr. Mo S 2 |Stayed
Cutstanding {in days} X 3 [Cancelled
Mame  Balance |Current|Upts 30 |31-60 |61-20 [91-120 |120+ MB | 3 |Booked - Move Roois
Y| EABE 60 E25E ED URM| 5 |[Under Renovation/Maintenance
M. B 15365.00 | b 1536500 6
hir C S5T5.00])  A000.00 567500 7
- 8
9
Total 10
utstancing A48 60] 400000 12063 60 HEIEH Q0




WHY A CASH REGISTER

Cash Register

Screen for customers

What is a Cash Register

A cash register (also known as a “till”’) is the machine used by businesses to
calculate and record financial transactions, it has a keypad used to input values

Prints out paper receipt
with list of purchases

A machine used in shops has a drawer for receiving cash money and
« total asale,

 displays the sale and &'::;‘:’ VIt —
» records the amount of each sale and sales for the day

Scanner me——d

......

The newer and more modern cash registers functionalities include
attachment points for a

= barcode scanner

= receipt printer and

= scales (weighing items)

.....................
.......

DR B M) A

How did a cash register evolve
Invented in 1879 and patented in 1883 by saloonkeeper
James Ritty, the seen-everywhere cash register — still called a “till”

Necessity bred the invention of the cash register: his saloon employees failed to bank deposit all cash sales at
the Manhattan and San Francisco bars that manage to still be “cash-only.”

Dubbed the “Incorruptible Cashier,” Ritty’s invention made it possible for business owners to worry a little less
about skimming. The first cash register was called the Ritty Model | and H. Eckert of Cincinnati, Ohio purchased
the patent adding a few more features to be marketable :
a cash drawer and tweaked the bell, which now served a dual purpose: Notifying managers the cash register
was being opened and giving customers a pleasant sound that enhanced, and tied itself to, the in-store
experience.




ELECTRONIC POINT OF SALE SYSTEM (FPFOS)

Cash register is a simplistic way to receive sales transactions, hold money,
calculate tax, print receipts, and give change to your customers - relatively
easy to operate and cheap to purchase and maintain.

Point-of-Sale (POS) system : an advanced version of the cash register.

It can do all the basics like a cash register more effectively with features like :

inventory control,

real-time data reporting and analysis,

employee monitoring and

generating various reports - including exception reports

Modern PQOS systems are commonly programmable or allow enhancement
with third-party software programs.

These systems can be tailored to meet specific needs. For example :

many retailers use POS systems to manage membership programs that
award points to frequent buyers and issue discounts on future
purchases.

Cloud-based POS systems are increasingly in use, particularly for large
online merchants, to track and process numerous purchases. Cloud-based

systems can greatly reduce the upfront costs of implementing a POS
system for many businesses.

Customers can also interact directly with POS systems, particularly in
tbhﬁ hospitality industry - placing orders for room service or to pay hotel
ills

4
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f POINT OF SALE
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7
5

8
ol

3| |miesh

6 - PYNVENT
9 EIPRINT
&) NEXT




MODERN POINT OF SALE DEVICES

Many supermarket chains today have self-checkout devices.

Customers scan the barcodes, pay by cash or card, and bag
their shopping. They do all this without any intervention from the
staff. A staff member is available in case you need help.

Employees are also at hand to check customer’s ID. They need to
make sure customers are old enough to buy some products. For

example, if you want to buy alcoholic beverages, the employee
needs to approve the sale.

WHAT COULD POSSIBLY GO WRONG -
automatic ‘magic’ accounting?




wwol |

The Balance Sheet
Assets

Liabilities

. s

Owner's
Equity

POS POSSIBLE CONFIGURATIONS. DATA AND ACCOUNTING

21qeD) TomeI(T 4sEd

Barcode scanner

R P —

What the company HAS
Listed i coder of hogusdity

What the compary OWLES
Listedd in order of Sguidny

Wt the company OWNS
INCiods srock o OF ), paa
in gt and tanad

How is POS Software different from
?

POS saves data
POS software options with “integrated” and “interfaced”
options

Two types of accounting approaches
Integrated modules rely upon the dame3 data files, while
information(data) is updated in real time. Maximum integrity is
achieved through the consistent data preservation across al

modules. This also prevents wasting time and the possibility o
double-entries.

Interfaced modules, on the other hand, use software wi
established protocols that can effectively translate and
transfer data back and forth. Most of these interfaces are
designed to communicate with third party programs. The
interface requires manual manipulation and it does not
occur in real-time.

Some POS system that comes with fully integrate
accounting built into the software, or the client could p
work with accounting software like : Pastel, QuickBo
Peachtree,etc.
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LOOK AND FEEL OF POS POSSIBLE REPORTS - SALES AND STOCK

 POS data may be used to create a large number of reports - the data will be contained on storage devices,

servers or via cloud
O The original core data integrity is arguably sound given the POS software design (unless destroyed)

0O HOWEVER the structure of the POS reports and data fields used to extract data for any report is

susceptible to manipulation.
Inventory | Sales Control

s - o ox
®

Main Screen

P Y T — & oncive o5 1Y
q Advanced .
7 Search [& ] prince Rogers Netson
File Show Create Password Help [ 11 Fanta3soml 7878200001252 10 UN 25 100 Yes ¢ o S
— o] 15 Pureza 350mi 7100002325009 14 UN 15 75 Yes 6 it i -
- Point of Sale (F3) i, Parked Sale (F4) Edit Classic drink of southern Brazil. 4 Items - Total Quantity. 7
f-v-% _
sales 14 Sprite 350 ml 7133000257001 21 UN 25 120 Yes ¢  Pureza 350ml 2X 4,00 =
Drag a column header here to group by that column 10 Coca-Cola 350ml 7854631284567 128 UN 50 150 No * Margherita Pizza 1X 27,90 =
s P — — - e — 8 Green Onion Pancake - 3 slices 7896532123547 62  UN 15 70 No * Green Onion Pancake - 3 slices 1X 7,99 =
— — e N i Coca-Cola 350ml 3X 4,50 = 13,50
> | 10/06/2016 m 3 X Coca-Cola 350ml, 9 Laobing Bread 7823154698982 52 UN 35 65 o | /i s |
- = 12 Margherita Pizza 7111232004587 UN 0 0
161 10/06/2016 12:06 2 X Margherita Pizza
Customers . 7 Pepperoni Pizza 7532154895217 UN 0 0
e 159 10/06/2016 12:03 5 X Green Onion Panc 5
l 158 10/06,/2016 12:03 5 X Coca-Cola 350ml 88 stock Correction - INPUT
R 157 10/06/2016 12:03 1 X Margherita Pizza save (F2) | Cancel
g-o 156 09/06/2016 14:50 10 X Laobing Bread
Suppliers 151 09/06/2016 14:46 1 X Pepperoni Pizza Upgrade cost of the products (purchase) @ Subtotal = 57,39
= 57,
=) without . Produc o
E I o onlons. t Quantity rice m:*:m o= 5‘07
150 09/06/2016 14:45 B ot e
Register - o 5 e i Total = 62,46
) 149 09/06/2016 14:a45 T otal = "

4 Items - Total Quantity: 255 H

Cash Register  Sprite 350 ml
Control Customer Control

2 Customer Data -

Quotations
e E E ﬁ ?O Approve (F2) Iz—gke'use (F3) F—Z?SQII (Fa) @ Send by email

Drag a column header here to group by that column

ﬁ Close Register @ See Total Co:; Money Input [_ee‘ Money Output 3 Send Register by Email

@ sove 2 (@ concel by Createde Siusator Sation i Total | G e
KGN Edit Payment (F2) | (5 Edit Transaction @ Cancel Transaction | % Print Receipt | == Comments B § ¥ 5 30/05/2016 18:26:06 &9 Approved _06/06/2016 16:36:27 23.97 Lin Dan 30/08/2016
= | 2 24/05/2016 11:45:46 @ Refused  D6/06/2016 16:36:24 3,500.00 Juan Roman Riquelme 24/08/2016
Orag a cokumn header here i oroup by that colume = Code 1 Company
Current o s 30/05/2016 18:20:30 -+ Pending  30/05/2016 18:20:30 23.87 Lin Dan 30/08/2016
Wansactions : e & e e ype D N — 1| Name Catherine Roberts 4 20/05/2016 17:55:03 == Pending  30/05/2016 17:55:03 31.96 Lin Dan 20/08/2016
) i: ::g/::z n ;::’mza — Juan Roman B - Date of Bith |09/29/1588 S| — = 3 30/05/2016 17:50:13 =+ Pending  30/05/2016 17:50:13 35.70 Lin Dan 30/08/2016
YT j e =1 1 23/05/2016 13:56:19 (5 Sold 23/D5/2016 13:56:53 9,000.00 Juan Roman Riqueime 23/08/2016 53
Money Counter 166 14/06/2016 - e }
Double cheese | §2 Register from 06/10/2016 15:03 Phone 414 771-7910 Mobile
Without oregano - @
4 Quotation
165 14/06/2016 | 11:20:53 |Loyalty Correction 2 L2zl 99687 -
164 14/06/2016 41 | Cost Correction (org Address 7616 W State St Save (F2) | Cancel
163 14/06/2016 | 11:03:41 | Stock Input PaymentMethods | Sales/Movig P . - .
Financial Summar; iy inneapolis - T expires in (£7): 3 months - 14/09/2016
Realized Sales 113,34 E e
7 MINNESOTA
Zon st = /& _ | prince Rogers Nelson
Discounts Granted 2,25 Email
Fraduct Quanuty Price
M . P i -3
Sales 123,3 - —
ey g Ay ) Items - Total Quantity: 255
) : Flour Santa Barbara 150X
Register Balance
Opening Balance 75,00 : Baking Powder 75X
Received Amounts 123,36
Closing Balance 198,36 - Grated Cheese (Parmesan)




ELECTRONIC SALES SUPPRESSION (ESS)

Electronic sales suppression techniques facilitate tax evasion and result in massive tax loss globally.

Point of sales systems (POS) are expected to contain

which tax auditors can inspect.

HOWEVER In reality such systems not only permit “skimming” of cash receipts just as much as manual systems like a cash box,

but once equipped with electronic sales suppression software, they facilitate far more elaborate frauds because of
their ability to reconstitute records to match the skimming activity.

ECR/POS functions software abuse - programming options to facilitate for example :

U stop certain items, such as refunds, voids and other negative transactions, from appearing on the report or journal;
U stop certain items from being added to the grand totals;

U use the training mode - items are not recorded in the normal reports;

U reset grand totals and other counters to zero, or in some cases any specified number and

U specify that certain line items are programmed so that they do not appear in the report or journal.

The program choices to select these items are not hidden within the programming (unlike Phantomware)

Phantomware is a software program already installed or embedded in the accounting

application software of the ECR or computerised POS system.

It is concealed from the unsuspecting user - accessed by clicking on an invisible button on the screen or

a specific command sequence or key combination to bring up a Menu of options for

selectively deleting sales transactions and/or for printing sales reports with missing lines.

When sales are deleted, the tool can automatically adjust inventory details to avoid an apparent mismatch

Zappers are external software programs for carrying out sales suppression - carried on some form of external
electronic device like : USB keys, removable CDs, or they can be accessed on line through an internet link.

Zappers are designed, sold, and maintained by the same people who develop industry-specific POS systems.

They more difficult to detect because of their sophisticated design and because the

offending software is not present on the machine during normal use. Brings up a special screen on the POS system
which allows the business owner to commence deletingand/or modifying sales.

Risk Area 1

Integrity
Transaction

r POS

Risk Area 2 |

Software

¢

Risk Area 3

Memory
Internal Files

Risk Aread

External
Files

—+

Risk Area §

‘ Reporting




ELECTRONIC SALES SUPPRESSION (ESS)

BREAK AWAY SESSION - CASE
STUDY

JOLLY RODGER
WHOLESALERS




Electronic Sale Suppression

CASE STUDY - JUMBO CASH AND CARRY and
AFRICA CASH AND CARRY
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OECD Investigative Techniques for the Cash Economy (Speciality Program)



JUMBO CASH AND CARRY - SHORT BACKGROUND TO CASE

SARS risk selection rules frequently flagged large cash based businesses with annual turnovers in excess of R1 Billion
per annum (US $ 100 Million) based on 3 main criteria :

* VAT Refunds being claimed monthly

* Income Tax returns outstanding for 3 years or more

* Negative Gross Profit Margins

Record of previous tax evasion : Jumbo Cash and Carry - ESS (2 types of Quotation functions)

» Primarily a cash business which generates significant amount of revenue

* SARS engaged Jumbo Cash and Carry for integrated tax audit after the company was already sold in 2001

» Due to the lack of co-operation and the lack of documentation a section 74C inquiry was instituted from 2006 - 2009
into the affairs of the various Jumbo Cash and Carry “group” of companies and its shareholders / members

* It was established during the tax inquiry that the company purchased a stand-alone point of sales system
which contained an optional software “quotation” feature which suppressed sales but allowed stock to be reduced
when removed.

How did the ESS functionality work in Jumbo Cash and Carry

1. The system provided for the issue of two types of quotations:-

1.1. Alegitimate quotation which had no effect on stock; or

1.2. A quotation where the underlying stock records were adjusted for the outflow of stock but the sale of

such stock item was not recorded.

2. The latter capability was password protected and activated for designated cashiers only. The user profile of a
cashier was amended for the purpose of granting access to this functionality.

3. The relevant accounting entries for both the disclosed and undisclosed operating activities were processed to the
stock system and thereby recording the reduction in stock.

4. BUT In respect of the issue of an invalid quotation the sales leg of the accounting entry was however
not recorded.

5. On a daily basis, a printout of the ‘invalid quotations’ was produced by the system and the figures were reconciled
to the undisclosed daily cash takings.

6. Customers that acquired goods and accepted a quotation in lieu of an invoice were not charged VAT.

Evidence tendered at the 74C inquiry confirmed that the capability of this functionality was used as a basis to market the
POS system developed and distributed by React.
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AFRICA CASH AND CARRY - SHORT BACKGROUND TO CASE

SARS then directed its subsequent focus to the customers of REACT Software Solutions which offered tailor maid Point of
Sales systems (POS) specifically designed and marketed to the Cash and Carry industry.

Africa Cash and Carry (ACC) : Electronic Sales Suppression
« Rainbow Cash and Carry name was changed to Africa Cash and Carry (ACC) in March 2003, transferring Rainbow
Cash and Carry assets and liabilities to ACC

« The initial POS application used DOS as the operating system. REACT subsequently ceased providing support for the
DOS application and introduced a Windows version.

* Due to the change from the DOS version to the Windows version of REACT POS. SARS requested the backup
data for the periods during which the DOS application was in use. ACC first contended hat the backup data was off-
site, but when confronted, was unable to identify the person allegedly in possession of the backup data or the
location thereof. Later it was alleged that the backup data was stolen during a burglary.

» ACC only presented SARS with a file containing certain hard copy documentation including computer print-outs of
reports but refused access to React system.

« Except for Stockstatdaily which is a statistical file, the remaining files are transactional files. The Stockstatdaily
file is a combined summary of the transactional files and effectively records the daily outflow and inflow per stock
item. Three columns in this table impact on stock quantities i.e. quantity sold, quantity adjusted and quantity
received.

* SARS compiled a variance report and the variances identified in the variance report arise due to the manipulation of
sales in the Windows version in one of two ways:

1. An unrecorded sale using the stock adjustment account.

2. The reversal of a recorded sale by recognition of a negative sale (invoice) using the stock adjustment

account.



AFRICA CASH AND CARRY - SHORT BACKGROUND TO CASE (CONTINUED)

Initial VAT audits (various) during 2006 : Ghost Exports & Input VAT focus
» Following 2009 Jumbo Inquiry and evidence to REACT POS utilised = all tax audits centralised and scope of audit extended
2003 - 2009
* Request for Information issued sec.74A & sec.74B(IT Act) and sec. 54A (VAT Act) on 16 Feb 2009
» Request access to REACT and PASTEL accounting systems
» SARS was denied permission to image systems on 19 Mar 2009
» Search and seizure on 20 and 21 Mar 2009 - SARS seized certain hard drives, storage devices and some documentation
which were believed to contain backup data of the point of sales and accounting systems.
» Only 7 Month data available on REACT Windows version (remainder has been deleted)
* SARS subsequently issued the Letter of audit findings and the Letter of assessment on 15 June 2011, based on the under
declaration of income. '
» Gross profit margin - 7 months data, extrapolated to 2003-2009 (84 months)
Estimated Assessment raised - IT & VAT under-declared sales
Prescription not applicable - fraud, misrepresentation and non disclosure
Additional tax - 200% imposed, tax fraud and Ooplang practices

;;;;;
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Divesting of assets during tax audit and Preservation order
Divesting of Assets of ACC to ACC Crown Mines October 2013 : SARS raised Income Tax and VAT assessment for the years of

assessment 2003 - 2009 during 2011 in the amount of R1.2 Billion (USS 100Million)

Following extensive negotiations ACC agreed to hold minimum R300 Million in stock as security for taxes AND to be full

compliant from 2010

However ACC allegedly sold business as going concern to a new company ACC Crown Mines in October 2013

SARS Preservation Order - 10 July 2014, leave to appeal 1 Oct 2014 dismissed, SCA petition dismissed (25 June 2015)
»Breach of suspension of payment of taxes pending Appeal
»Curator bonis appointed as director and required to preserve the assets in lieu of tax debts
»Information secured by SARS indicated the increased use of Ooplang transactions from 2011 amounted to more than
USS 5 Million per year as well as the expatriation of funds to foreign entities.

tax




SALES SUPRESSION. ADDITIONAL SCHEMES AND TBML

The Point of Sales (POS) system and Accounting system

* In certain POS software versions a sales suppression functionality existed which could be activated by the taxpayer to omit sales
from POS Reports.

* These transactions will not appear in the POS system generated report nor the Accounting System report - see next slide

» Separate “cash till/s” existed, operated by a trusted employee which is not linked (logged on) to the POS system daily and
these sales are thus excluded from PQOS reports.

» Electronic POS and Pastel back up’s are not retained on site or for more than one tax year

» Software program called REACT (widely used in South Africa’s Cash and Carry industry) contains a “sales suppression”
functionality build into the DOS version of the software.

» The unrecorded sale was identified by matching the movement per item in stock under the column quantity sold with the
movement in sales on a daily basis.

«  The stock adjustment table records three types of adjustments, A, S and P. The A type adjustment originate from pilferage _

and breakage. The 5 type adjustment originates from a stockcount adjustments.
P =The matching exercise confirmed the existence of reduction of stock without the recording of a related sale.

Unrealiability of accounting records
* Electronic interface between systems
» No electronic interface between POS and Pastel existed - manual exportation and capturing via Excel : Journals
* Chart of accounts
» The deployment of ZZZZ or other accounts with alphabetical pre-fix which will not be detected in event of the Chart of
Accounts is generated or printed from 001/001 to 999/999.

+ Reported Negative Gross Profit Margin - Rebate and discount structures : volumes and special arrangements
* Ooplang Schemes: (Retains 2 sets of financial accounts - Evade Tax)

Quotation System

Fictitious Creditors

Cross invoicing and Profit Shifting via VAT

Negative invoicing

Cell phone airtime cards

“Banking facility” for illegal foreigners and traders

“Qoplang”

the practice of keeping a portion of vat, collected on behalf of the tax man, instead of declaring the full amount then hiding it
from the government.

VVVVYVYYVYY




HOW WAS ACCOUNTING RECORDS COMPILED ?

REACT POINT OF SALES SERVER MANUAL REPORTS

EXTRACT REPORTS COPIED
(NOT EXTRACTED) INTO
EXCEL

1. Sales

2. Inventory and Stock movement (daily)

o oodcom s easins e

Pastel Accounts

PASTEL

Journalised into PASTEL :
SALES and Output Tax TOTAL for DAY only R 50,000,000

Not accounted daily - only

Inventory and Stock annually via single annual
movement (daily) journal -R 52,500,000
Gross Profit (Negative) -R 2,500,000
\
Rebates Rebate Agreements - Discounts Journalised into PASTEL :
Separate Debtors Recon R 3,000,000
R 500,000 \
\
Bank and Creditor's
Bank Statements Expenses and Creditors and Input Tax - ONLY Module only -R 16,000,000 ‘
Ny |
Al
Net Loss -R 15,500,000 A




CORNERSTONES : INTRODUCING DATA AS EVIDENCE

Indicators of Sales Suppression software - Identify in evidence :

/
%

The first indicator of Sale suppression : Creditors, Bank, Debtors and Stock was captured on a stand alone, separate
then exported into Excel whereafter (post further manipulation). ONLY “Total amounts”
for the DAY are recorded in the accounting system

A second very good indicator is that stock is brought in once a year as “closing stock” VIA JOURNAL only i.e. one single

entry following year end auditors stock account potentially 364 days to manipulate - the stock and accounting system
is not integrated - Inevitably the closing stock will reconcile with the stock take on that single day

Third indicator being : low or negative Gross Profit margins (below 6%) after discounts and rebates and
consistent VAT refunds claimed from the tax agency REASON : All expenses being claimed but not All sales being
recorded

SARS process : What do we have ? What can we prove ?

Departure point use Annual Financial Statements and Tax returns (CIT and VAT) filed - reflecting Negative Gross Profit
Margins

SARS then added difference between closing stock in Accounting records (Pastel) vs. Point of Sale Software (POS) called
REACT which equaled R 17 Million - which could not be explained by taxpayer
Script to extract back data for 7 months - all other data and reports were deleted by taxpayer

Rebates, settlement discounts and advertising allowances, which related to specific stock purchases should, according to the
accounting standards, have been allocated to reducing the cost of sales, and should have been accounted for as incom

ACC has also admitted that there was a variance in sales in an amount of approximately R28 million, brought about by “#~
fype adjustments”

Extrapolate 7 months to 7 years - initial GP margin used 6% however subsequently reduced to 3.6% and then to 2.0




EVIDENCE : DOCUMENT RECORD OF FORENSIC PROCESS
Sales ~ 1518847563.00

Essential cornerstones of introducing data as evidence : I

1.

Cost of sales ‘_

A proper documented seizure of back-end data (raw data unaltered) — “mirror image” not a ]
<« ’ Opening Stock 219461109.19
Copy Purchases 1514410 031.00

Closing Stock -268 954 557.63|

Preserving and documenting the chain of evidence in a forensically sound manner (this is usually
the first legal challenge) %

Obtaining the exact same version of the POS software program used (with a sale suppression

functionality, usually custom designed) stored on a stand-alone hard drive/computer in the forensic
lab

All functional access and passwords — especially user, manager and super user functionalities
must be present in uploaded SAME version as that of taxpayer

Deploy internal CAAT Electronic forensic experts to assist in seizure of data, managed the chain of
evidence, upload data into software program and test (initially SARS were presented with two
software versions by designer, the one incomplete and another one without passwords)

Early appointment of external Cyber forensic and data experts to assist in court and testify as
expert witnesses

Ensure numbering of data lines and file structure from outset to ensure data version produced
later by taxpayer is not manipulated

Obtaining background Stock tables and data : ALL the Standard REACT reports are written in a
manner to exclude the manipulated data — which is not included in any of the existing reports, these
manipulated reports needed to be proven in court i.e. the POS system works exactly as
designed = with purpose to suppress sales and remove stock



EVIDENCE : DOCUMENT RECORD OF FORENSIC PROCESS - CONTINUED

9. Recreate and demonstrating the functionality live in court — In this case SARS was able to obtain 7 = saes
months data only (the rest was wiped) for 60 terminals, the adjustments were identified as so called
P-adjustments (positive and negative,) it was then isolated to two terminals numbers.

Cost of sales

Opening Stock
O Note : Following loading of the back-end data and version of software SARS was able to re-create the  "urch=e

Closing Stock
front-end function i.e. the actual terminal point. )

O Note : SARS experts then tested each transaction on the 58 terminals and compared results with 2
terminals with Sales Suppression functionality - It was found that the

v" Stock table (not contained in any of reports) codes these transactions as “P” adjustments which
is then removed from stock and at same time the SALE is reversed i.e.

v" 1.) the SALE is reversed

v' 2.) Stock is removed

v' 3.) HOWEVER the initial purchased cost in cost of sales (100%) and VAT (14%) is claimed as
expenses and for Input Tax purposes respectively

10. Employing external Legal counsel upfront to meet challenges from seizure to court applications

11. Include admissions of the initial Tax Inquiry transcripts as evidence — enablers and
beneficiaries conceded to the use of sales suppression software and explained the working

12. SARS also required the software designer and distributor to testify in Tax Inquiry — he then

' ‘up,ﬂm

provided much needed detail to how the system software is designed — SARS however then still it . —T— - T

|

needed to prove such “functionality” was actually utilised by the taxpayer

13. Then the most important step : The actual tax prejudice needed to be determined, it takes
time but if steps above is followed this can be proven beyond a reasonable doubt (even if just for a
period) — it must be matched to a tax return which was misrepresented (this proved
challenging)

LIVE DEMONSTRATION IN COURT - ANNEXURE B



TAXPAYER’s LEGAL DEFENCES RAISED IN TAX COURT

Initial main thrust of taxpayer defence :

CSARS VS AFRICA CASH AND CARRY = ITC 13251 AND VAT 1077

White collar argument : The Incorrect assessments before court, 5 attempts to assessments, prescription applied and SARS materially “altered” the
of its assessments and such therefore must be set aside

Blue collar argument : Unreasonable methodology used by SARS to calculate remised turnover and tax 12/7 and then over 7 years

Grey collar argument : evidence by the former CFO, Cassim Aysen to fraud is not admissible as he was the real architect of the tax fraud

ONLY Two expert witnesses on behalf of taxpayer : focussed on reasonability and reliability of ACC’s Annual Financial Statements and presented three
potential alternative calculations of GP Margin and taxable income. Directors and/or employees did not testify
SARS employees expertise and qualification were challenged

—

Triumph card - attempted by taxpayer to Restart Assessment and Dispute process afresh

. Claims that SARS case was only to sales suppression and not to manipulation of Gross profit or Cost of Sales or general accounting records

There was an alternative (reasonable) calculation to take 7 months to 12 months and thereafter to 7 years
There is availability of alternative information in taxpayer records
The assessments before Tax Court was based on SARS original estimated of GP Margin of 3.6% and have not been revised to 2.04% in Sept 2015

Tax Court Judgement : https://www.sars.gov.za/lapd-drj-tc-2018-04-tcit-13251-and-vat-1077-]hb-16-may=2018
Supreme Court of Appeals Judgment : http://www.saflii.org/za/cases/ZASCA/2019/148.html

If SARS relies on sec.95 of the TAA then SARS MUST FIRST adjust their assessments from 3.6% and the assessments before court is the incorrect assess
SARS then corrected ACC that the applicable substantive legislation at time of assessment was the sec.78 of the Income tax act and VAT act not sec.
TAA.
Taxpayer will request the Tax Court to confirm the lower assessments in terms of sec.129 (2)(b) read with sec. 107 of TAA. SARS further noted that the
assessments are not to be WITHDRAWN or REFFERED back for re-assessment but SARS request the Tax Court to make an order on the amount should th
Court find SARS assessments to be reasonable



https://www.sars.gov.za/lapd-drj-tc-2018-04-tcit-13251-and-vat-1077-jhb-16-may-2018/
http://www.saflii.org/za/cases/ZASCA/2019/148.html

TWO DEFENCES BY TAXPAYER EXPOSED AS UNTRUE :

The DOS version of the REACT Software contained a processing error (Abandoned):

» The taxpayer relied on a report by a formerly employed by KPMG Professor - This report and the conclusions expressed therein, alleged that there
were defects in the React POS system used by the taxpayer, resulting in inconsistent outcome.

This point was subsequently abandoned by the taxpayer - SARS forensic experts demonstrated that :

» The POS data was consistently correctly processed by most terminals (58 of 60)

» That POS system can indeed be manipulated by at least 3 other methods : some as easy as deleting an item or changing the stock number

The taxpayer called no Computer Forensic Expert nor could rebuff the three SARS experts

SARS relied on the incorrect data set :
» Facts Consulting found that the REACT Data “2017 data” set provided to the taxpayer’s own Expert witness MATERIALLY differed
from the 2009 data seized. ACC did not only delete actual raw data but in addition re-linked certain fields to create “new reports” :

1. Approx. 3 million sales lines were missing : “Sales in Period Listing” report displays a total quantity sold of 86 884 201, whereas the “Sales
Dissection” report displays a total quantity sold of 89 276 175
2. The structure of 2009 database differs from the structure of 2017 database

3. the 2009 database contained additional tables - a comparison of 6 different tables in both databases revealed that the structure of these tables
changed -

4. New Columns were Added :

4.1 StockStatdaily table: In the 2017 database, the column stocklocation was removed and the column opexid was added. The specific column called
opexid was also used in the “Sales Dissection” report which was not available in the React POS System, version 2.12.17;

4.2 Sale table: In the 2017 database, the column location was removed and the columns opexid and giud were added;

4.3 Saleitem table: In the 2017 database, the column location was removed and the column opexid was added;

4.4 Goodsdoc table: In the 2017 database the columns location and transferedho were removed and the columns opexid and cancelbydate were
added;

4.5 Stockadjustitem table: In the 2017 database, the columns locationfrom and locationto were removed and the column id was added.

5. Some of the actual data contained in the tables in the two databases differ, the most significant finding:
5.1 Stockadjust table: The table in the 2009 database, had 1 079 records that were deleted or missing from the table in the 2017
database, for the period 1 August 2008 to 28 February 2009.
5.2 FACTS extracted these records and they all relate to “P-type” adjustments.
In other words, the 2009 database, contained the “P-type” adjustments and the 2017 database, made available to taxpayer’s own exper
excluded the “P-type” adjustments.



FURTHER TRADE BASED MONEY-LAUNDERING SCHEMES

SCHEME 1 : CASH CHEQUE SYSTEM
Cash takings was removed on instruction (“Stickit” note, destroyed) and replaced by a “Cash” cheque issued by the Cash and Carry.
Cash counted and removed - given to owners or family member. Round amounts (Cheque IN and OUT on bank statement)

SCHEME 2 : QUOTATION SYSTEM

The Cash and Carry generates “Quotations” to selected Ooplang (“OP) customers whereby VAT is charged at a discount of 7% (later
9%) however neither the full cash received amount nor VAT amount is declared or paid over to SARS.

Or o ~
specific linked vendors/taxpayers, the net amount of “7% VAT discount” would be balanced by a cash Cheque which is cashed and Z&i##
OP is used for personal purposes.

“Selected customers” participating in this scheme are usually “trusted” business partners whom are family members, linked to
family members or conduct operations in their personal name or via other registered entities outside the tax net.

SCHEME 3 : FICTITIOUS CREDITORS

Fictitious Creditors - creating fraudulent invoices from fictitious creditors which were processed for VAT (Input Tax) and Income Tax
as a valid expense. Three step benefit : the creditors were “paid” by uncrossed cheques however : 1.) the cheque was cashed
(show as paid on bank statement), 2.) stock also removed and then sold in cash (unrecorded) and 3.) expense and VAT was claimed
for tax purposes. Second set of manual books

SCHEME 4 : DISCOUNT ON VAT (Profit shifting)

A scheme is in practice whereby on sale transaction “discounts” VAT at 7% (14%) on invoice generated to an ultimately linked
company via an intermediary company. The Cash and Carry will invoice the intermediary company (B) at 114% for “stock”, same
time B will issue an invoice to the Cash and Carry linked company at 107% with same stock items thus creating a 7% “profit” in B.

SCHEME 5 : BUYING ON ANOTHER VAT VENDOR’S ACCOUNT

This scheme relies on abuse foreigners located in South Africa without bank accounts

v' Creating an creditor trade account in books of Cash and Carry where cash can be deposited in lieu of “future purchases” -
indicated large debit creditors or

v facilities to purchase stock in cash via facilitation of a registered VAT vendor and client of the Cash and Carry. The foreigner
pays for his purchase in full however the invoice is in the name of the SA registered VAT vendor. The SA vendor on production of
Cash and Carry invoice charged at 14% pays the foreigner 7% back of the VAT amount reflected as a “commission”.




FURTHER TRADE BASED MONEY-LAUNDERING SCHEMES (CONTINUED)

SCHEME 6 : ZERO RATING OF NON-EXPORTS / GHOST EXPORTS/ CAROUSEL FRAUD
Due to the continued cash syphoning of the business cash flow was required to acquire stock, Cash and Carry claims ¢
per VAT201 returns that large totals of Sales represent “exports” which is submitted as zero-rated supplies in order to
“generate” cash flow in its operations.

SCHEME 7 : NEGATIVE SALES INVOICES AND CREDIT NOTES

“Selected stock” was sold to “selected customers” in cash however credit notes were subsequently passed to another
debtors account : “Hawkers” to which no debtor’s invoices or statements were issued. These sales of stock items
were then deleted of REACT stock system. The credit note (credit) on this account was subsequently cleared by a
cash Cheque. Once Cheque was cashed this cash received was used for personal purposes and expatriation.

SCHEME 8 : INPUT TAX CLAIMED ON ACCOUNTING ENTRIES

Input tax was claimed to transactions with no commercial substance via journal between various loan accounts in
order to substantiate expense and subsequently Input Tax, but more importantly to limit the gross profit margin.
(various methods are used, this requires scrutiny of each and every line item contained in the loan account)

SCHEME 9 : “REGULARISING” OOPLANG PURCHASES OF CELLPHONE AIRTIME e reeeme oA
Although the purchase and sale of Cell phone airtime from Ooplang cash transactions in itself offers an convenient
alternative source of laundering cash - profit of R1 per card sold

The sale of Cell phone airtime however was later regularised by use of company loan accounts thereby now allowing
for claiming of the full invoice (expense purposes Income Tax) and 14% Input Tax on airtime suppliers invoices
purchased with Ooplang cash.

These schemes were all described by several witnesses during the Tax Court appeal - The judgement concludes :

In all these respects, the Taxpayer has remained silent and failed to offer any explanation for the absence of documentation or the failure to
cooperate with SARS or the use of the P type adjustment functionality or the discrepancies between the REACT data and the AFS or the
under declaration of sales when the REACT data and the AFS are compared. It is not only the absence of an explanation which is so
noticeable. It is also the absence of any challenge to this evidence.

“What is clear is that ooplang was a parallel system to the supposedly open and above board one captured on REACT software. It was
monitored on small pieces of paper which enabled the Taxpayer to track it's undisclosed revenues and profits.”




SUCCESSES AND LESSONS LEARNT

Preservation order was obtained on 11 July 2014

Only Sales Suppression Case ever proceeding to Tax Court in South Africa and first ever civil tax
judgements in SA history

Repeated tax evasion stopped dating back to 1982 — Assessment capital but more importantly
200% additional tax and interest was confirmed USS$ 100 Million (2003 — 2009) whilst USS 109.7
Million (2010 - 2014) was conceded

Fraudulent VAT refunds stopped — USS 8 Million and further USS 2.9 Million and USS 1.5 Million
in fraudulent refunds

Linked Carousel fraud uncovered - USS 77.2 Million and arrest of internal employees
Uncovered a further 2 x Carousel VAT fraud rings — collectively SARS managed to claw back USS
4.2 Million + USS 9.33 Million + USS 21.24 Million = USS 34.77 Million however USS 134.28
Million was paid out

With regards to 23 taxpayers under audit : 65 Annual Financial Statements (2013 — 2020) were
submitted, 53 Income tax returns and taxes paid

Punitive Costs orders against taxpayer - Payment of SARS Legal Costs — USS 2.35 Million
Uncovered and identified undisclosed offshore assets amounting to at least : USS 106 Million in
Guernsey, Jersey, BVI registered companies, UK properties at least USS 90 Million, Dubai at least

USS 20 Million, Switzerland USS 6 Million and India

fin24

SARS wins R1bn tax evasion case against Africa
Cash & Carry

Nov 25 2019 1922

The South Afri i the judgement of the Supreme Court of Appeal
that brought fo an end a protracted dispute with Africa Cash & Carry, it said in a statement on
Thursday.

The judgment - issued on November 21 — followed an investigation by SARS into the use of
sale suppression systems and the manual manipulation of accounting books, the revenue
agency said. The Tax Court akered its assessments to include some 200% additional tax,
according to the statement.

Africa Cash & Cary disputed the results of the investigation and ultimately approached the
‘Supreme Court of Appeal.

The Supreme Court, however, upheld the Tax Court order.

"SARS is committed to combat intentional tax evasion. SARS is concemed with the
compliance levels within the Cash & Carry industry with a particular focus on 'Ooplang”
schemes involving 'Ghost Exports’, non-recording of the sale of cell-phone airtime,
manipulation of loan accounts, claiming fraudulent invoices for VAT and Income Tax
purposes, utilisation of intermediary shell companies to create invoices and sales
‘suppression systems,” SARS said.

City

Bribe tycoon Hathurani hit with
R1.2bn tax bill

by Loni Prinsloo, 13 July 2014, 08:27

g

‘THE SA Revenne Service (SARS) has swooped on Edrees Hathurani, the controversial cash-and-
carry tycoon at the centre of a bribery scandal involving the regulator, the Financial Services Board
(FSB).

On Friday meming SARS officals served a court order on Hathurani's Afca Cash ‘a Cany 2

115 000 e s commtics ©
electronics, effectively rrmmg its assets. The court order confirms that SARS believes
Hathurani and his companies owe a " fas bt of K123 billion

‘This comes weeks mmssyawldm-umdamdsmmauy:mhmmdku
mdhnnmmbe:mfaxmuPSEﬁnmmbassD vood Seedat to make his tax problems
“vanish” Hathurani’s ads
officials at both state insf

caot 3 clond over both the FSB and SARS, suggesting
e ook e o

In affidavits submitted to the court, SARS investigators said it was necessary to freeze Africa
Cash ‘n Carry'sasses o stop it “divesting ifs business and assefs o 2 connected enify, Africa
Cash & Carry Crown’

msARs.mdzms ldlmnmgplcl\n’! fhwwHAl'hmmwm!mn of his Wi
n going so far m designed to hide s e G
Tathor n

For example, under one ] he used to ovn nlkd Jumbo cm & Carry, SARS says

Jumbo did this by issui
that no sale l:zdnkmphce Tt found 5 xml.lichvlmnngpxbkms at Africa Cash ‘n Carry. The
court order was served on the company on Friday moming.

Press

How cash & carry roundtripped tax goods
MOYAGABO MAAKE@City_Press

122y 2014 1500

Tueettt

Africa Cash and Carry in Crown Mines, Joburg.

Despite allegedly paying millions to former Financial Services Board finance boss Dawood
Seedat to quash a tax audit, Ed

curatorship unti his debt to the taxman has been repaid.

‘Atthe North Gauteng High Court on Thursday, Judge Eberhard Bertelsmann appointed Cloete Muray
‘of Sechaba Trust as curator of the Africa Cash and Canry boss’ companes, family trust, property and
‘vehicles.

~and a business partner.

Together, RI VAT,
years 0 2008.

“The order was sought to prevent the possible dissipation of assets held by Africa Cash and

Carry and 18 other respondents,” said Marika Muler. the deputy spokesperson for the tax collector.

“Itwas served on

all the respondents on Friday morming ™

Muller R1.2bi

“Sars sought the presenve to prevent assets s

in dispute. Importantly, under the authority of the curator, the business entities will be allowed to

continue with commercial rade.”




Technolegy Tools

o Tackie Tax Evasion

ang Tax Fraud

OECD GUIDANCE ON ELECTRONIC SALES SUPPRESSION

Electronic Sales Suppression: A threat to tax revenues

English
French
German
Russian

Spanish

This report describes the functions of point of sales systems and the specific areas of risk
to tax administrations. It sets out in detail the electronic sales suppression techniques that
have been uncovered, in particular and shows how
such methods can be detected by tax auditors and investigators. The report also
considers a number of strategies adopted in different countries to tackle electronic
sales suppression and highlights best practices. In particular, it makes a number of
recommendations to countries for addressing this important area of risk.

Technology Tools to Tackle Tax Evasion and Tax Fraud

English

German

This report provides an overview of some of the technology tools that tax authorities
have implemented to address tax evasion and tax fraud, focusing on

The report also includes a more technical
catalogue of these technology solutions, with a view to encouraging other tax
authorities that are facing the same types of risks to draw on that experience. The report
also discusses complementary work that tax authorities are undertaking to address the
cash economy and sharing economy, which, although not types of tax evasion and fraud
themselves, can facilitate it.




THE JOLLY RODGER GROUP
HITS US$ 200M TURNOVER
MILESTONE

You are a tax inspector or auditor and noticed this recent editorial in an
electronic newspaper article.

The preliminary tax hygiene verification of the taxpayer’s records reflect the following:

1.

2.

The company has not submitted Income Tax returns since 2016 (since
registration 5 years ago)

However, the company submits a bi-monthly VAT return and claims between
US$ 10 000 to US$ 30 000 a month in VAT refunds (this is not to different from
a similar company)

Employees taxes are all paid up to date and no other tax returns are
outstanding

The customs number of the company is in-active

You decide to visit the taxpayer’s premises as a client walk around, observe general
business and your gut feeling is that something is wrong from a tax perspective.

When you start a casual conversation with a staff member, they tell you:

The owner Big John Silver has not been seen in nearly 2 years — he is to busy
setting up their new businesses: cash build outlets, hotel, casino and health
and spa boutique for his daughter. His sons are here regularly and usually
come and leave with suitcases as they love to travel



According to Timmie (the staff member), Big John is loved by all as he pays
good salaries 50% in cash and 50% in your bank account

If you want a discount this is the place to visit — They beat any price

They are at least 10% cheaper than anyone else

You can even go to two special Express till points if you pay in cash AND you
do not want an invoice — it is quicker

Employees, friends, and family also have a special arrangement and are able to
buy goods in cash. They only charge you 7% VAT (sales tax)

If you have a friend which is a company that regularly buys with them you can
qualify for a further 10% discount on your account (although they trade on cash
basis only)

Everything is fully automated from receiving goods to selling — their Point of
Sales system is state of the art (apparently Slim Shady Accountants backs up
all data after 19:00 at night on their server)

But the other day he heard the accountant, Magic Mapoza complain because
they had to wait until 10:00 before they could process any transaction on the
accounting system.

You note the taxpayer has 60 tills points all modern and equipped with a state-of-
the-art Point of Sale devices

Requirement :

Each group identify 10 potential red flags which might indicate tax evasion and ML is
occurring in a Point of Sale business environment like it is described in the Jolly
Rodger structure

Consider

Visible signs from entering the wholesaler to exiting premises
Documents and records produced
Tax records and comparative industry norms



THE JOLLY RODGER GROUP

Some Suggested Indicators to POS manipulation, ESS and tax evasion:

1.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

Point of Sale terminal till open whilst transaction is being processed/cash received
without closing

Small white paper slip, not electronic
No tax number or tax number on electronic invoice generated

Till is not connected to PO system although electronic

Discounts for cash offered

VAT(GST) is not indicated on items on shelves, products or advertising
Sales prices is 14% to 30% below general market price

Accounting records reflect large round amount deposits, no VAT fraction
Negative GP margins or margins below 4%

Inconsistent customer rebates — below 6%

No creditors reconciliations — no agreements or legal documents to rebates and
commissions agreements with suppliers

No or limited documentary proof to alleged direct or indirect exports
Large loans to directors, shareholders and connected companies etc.
Consistent VAT refunds whilst business is not turning profit for 3 years

No periodic or annual stock takes

Accounting records are stored off-site and never available — ONLY System
Reports are available. Raw data can never be accessed or provided

Point of Sale software is custom made and nobody else has such a system

Large number of sales after hours

Large number of clients are street vendors or hawkers

Security at exit is tight — however separate exit/entrance exists for certain
customers



Financial Mail

OPINION / IN GOOD FAITH

CARMEL RICKARD: When
friends fall out

A recent UK court case sounds like something out of a
movie: an off-book business, money secreted offshore,
a falling out between business partners, Swiss bank
accounts — even the SA Revenue Service makes an
appearance

BL PREMIUM
14 OCTOBER 2021 - 05:00



https://www.businesslive.co.za/fm/opinion/in-good-faith/
https://www.businesslive.co.za/premium/
https://lh3.googleusercontent.com/xaHM837Nm-h4n58CNozF8GAGoO_rFtJ4o2xtTUbHjTb74fEg8OVjHhcBtzuh3NxBYL8TI65FIQiREfTWL8gXYzOMIboGs2VJ6IzKiqqY2ZorJg=s1200

A new judgment from the UK’s courts will put at rest the minds of two SA businesspeople,
by finding that funds in several Swiss bank accounts belong to them and must be accounted
for.

The funds were part of about R200m earned from an *off-book business", which ran
alongside the legitimate dealings of the Jumbo group of companies for a decade. The court
decision throws light on what happened to that money and the impact of a falling out between
the four major shareholders of Jumbo. It also highlights the role of an "agent" in the UK who
was supposed to use part of the funds for the benefit of the two SA businesspeople, but under
whose watch the funds might have disappeared.

Anwar Gangat and Surendra Bhawan are both resident in SA. Together with Edrees
Hathurani and Dinesh Seetha, they were the major shareholders in what the UK court
described as "that part of the Jumbo group of companies which carried on a legitimate cash
and carry business in SA from the mid-1980s until the sale of the business in 1998".

But an off-book cash business was run alongside the legitimate enterprise. The profits of this
cash business were not declared to the SA Revenue Service (Sars) and tax wasn’t paid on
them.

This all came to light when the Jumbo group was sold and Sars, interested in the sale, launched
an inquiry into the matter in 2006.

Secreting money offshore

According to the judgment, witness statements and documentary evidence before the court
showed that the group expatriated a portion of the cash business profits "in breach of SA
exchange control requirements [then] in place” — without permission from Sars, in other
words — and put them into Swiss bank accounts.

In time, Gangat and Bhawan became concerned about what London-based entrepreneur
Yusuf Jassat had been doing with the money from the cash business, which they claim is
theirs.

Now the court has found that Jassat is indeed accountable to them for the funds, and that he
will be personally liable if their portion of the R200m has gone missing.

According to Gangat and Bhawan, the money in the Swiss accounts belonged to them both, as
well as to Hathurani and Seetha, in shares they had agreed among themselves: 40% each to
Hathurani and Seetha, and 10% each to Gangat and Bhawan.

But Jassat gradually acquired control over much of the money. At first, he had asked for
Gangat and Bhawan’s consent in spending their money, which he used to buy UK real estate
on their behalf. But "over the years they lost oversight of [his] actions with their funds".

Eventually, unable to get any information about their money from Jassat, the two asked the
court to order a taking of account and inquiries as to what had become of the Swiss bank



funds under Jassat’s control. They also wanted the court to award "equitable compensation
for breach of trust and breach of fiduciary duty".

Jassat accepted that he had "some control" of the Swiss accounts, but said
Gangat and Bhawan should prove their interest in the funds. He also claimed that he
managed the accounts on Hathurani’s instruction and that, in his view, the
money was Hathurani’s to deal with as he thought fit.

Hathurani, meanwhile, also litigated in the UK against Jassat for his handling of the Swiss
accounts. Those claims were settled 10 years ago, with Jassat having to pay £8.75m to
Hathurani.

But that hasn’t stopped Gangat and Bhawan from making their own claims against Jassat —
a position that has taken on particular significance, because Hathurani claimed Jassat
had bought a shopping centre for him, while Gangat and Bhawan contend that they have a
20% interest in it.

All Jassat has conceded in relation to Gangat and Bhawan is a single property bought for them.
He claimed it was arranged in 2009 that he should pay the two £653,000 for what was
effectively an interest-free loan for the purchase. Twelve years later, however, this has not
been repaid.

But Gangat and Bhawan say Jassat acquired much more property with their funds than just
this one.

The two opposing sides put up a number of documents and gave evidence — but the court was
unimpressed with the testimony of any of the main players.

Jassat said he’d seen Hathurani try to run Gangat over because he
had asked for his share of the expatriated funds

Short on credibility
The judge hearing the matter, Eason Rajah, conducted the trial virtually.

Writing of his approach to the matter, he said the court would ordinarily be helped by
contemporaneous documents. While there were some documents available, it was a "'feature
of this case™ that Gangat and Bhawan had initially tried to hide their connection to the
expatriated funds from the SA authorities. Because of this, they had had an ""aversion™ to
creating or keeping documents that might have been of help to the court.

Jassat and two other witnesses gave evidence from London; Gangat and Bhawan testified from
Joburg and Durban, from the offices of a firm of attorneys, on the basis that legal
representatives of both sides would be present in the room as observers.



There was also an agreement that neither Gangat nor Bhawan would listen to the evidence of
the other. Nor would either of them read the daily transcripts of the other’s testimony until
both had finished giving their oral evidence.

In his ruling, Rajah pointed to a number of difficulties with Gangat’s testimony. His witness
statement was "plainly drafted for him and at times he seemed surprised by what it said"”, the
judge noted.

Then, it had been claimed that all the documentation from the Sars inquiry into the off-book
business had been disclosed to the court. But when a particular document was needed that was
not among the disclosed papers, Gangat "found" it overnight in a "box of old chequebooks"
that had not previously been searched.

It was "not credible" that Gangat and Bhawan had kept "almost no documents at all relating
to the Sars inquiry", Rajah said.

He also found that parts of Bhawan’s evidence were "unsatisfactory" and lacking in credibility.

But the court’s gravest criticism was reserved for Jassat — "'by far the least satisfactory
witness''. Rajah found him "argumentative and evasive", saying he was either lying to the
court or had lied in the case involving Hathurani.

Among the facts established by the court was that the 1998 sale of Jumbo led to a falling out
between Hathurani, on the one side, and the other three shareholders.

Sars also had concerns about the sale and began an inquiry into the deal, and the way the
proceeds had been dealt with by the group, back in 2006.

Hathurani gave Sars an affidavit, in return for immunity from prosecution, in which he made
a voluntary disclosure about the off-book cash business that had operated alongside the
legitimate operation.

Gangat, Bhawan and Seetha were then told that Hathurani had settled his dispute with Sars,
and that he had made full disclosure about the cash business.

This led Seetha to make a statement of his own (confirmed by Gangat, Bhawan and Seetha
as true in separate affidavits) that also disclosed the off-book cash business.

Rajah referred to the bad feelings and a "severe breakdown in relations” among the four men,
and Hathurani’s "apparent desire to get his former business partners into trouble with Sars".

Seetha had told Sars that Hathurani "became aggressive and threatening [after the sale],
refused to discuss the expatriated funds with them and made them feel that their interest in
those funds [was] lost".

Jassat corroborated this, saying he’d seen Hathurani try to run Gangat over because he had
asked for his share of the expatriated funds.



Money-go-round

In his ruling, Rajah noted that Hathurani was the ""dominant figure' among the four, and
it was he who organised for the expatriated funds to be paid into Swiss bank accounts.
This had involved the use of a number of middlemen in SA and payment of commission of
between 2% and 5% on the amounts transferred.

e Once out of SA, the funds were put into Swiss bank accounts with names that would
disguise the true account holders. Initially the account created to hold Gangat and
Bhawan’s share was called "Camelot", with an initial deposit of $4m and Gangat listed
as the account holder. There was also an account used to receive the funds on initial
expatriation. It changed from time to time, but was initially an account called "B.
Kidney".

e Over the years, many accounts were opened and closed at several banks to hold the
expatriated money.

e Funds were repeatedly moved from one account to another, split between a number
of accounts, put into accounts that were later closed, put into a family trust of
whose existence Gangat and Bhawan were unaware, and so on.

According to Gangat and Bhawan’s evidence, as well as the position taken by Hathurani in his
own case against Jassat, "over time [Jassat] acquired a position of complete control over the
Swiss bank accounts and only he knew what accounts existed and whose money they held".

The judge accepted that evidence.

There was no dispute that Jassat had used the funds from the Swiss bank account to invest
in UK real estate.

A report to the UK tax authorities, who were investigating Jassat for
serious fraud, said he acquired about 53 commercial and residential
properties between 1988 and 2005.

According to that report, Jassat had said he had "no interest" in these properties and they had
been acquired primarily for the SA businesspeople.

Rajah concluded that Jassat had control over Gangat and Bhawan’s funds and investments.
They expected him to administer their assets for their benefit, and he had accepted a power of
attorney over their Camelot account, thereby agreeing to be their agent. He also agreed to
invest their money on their behalf.

"It is no surprise, therefore, that a court of equity will make [him] account for his dealings
with those assets," Rajah said.



Unknown to Gangat and Bhawan — and without their approval — some of their assets had
been transferred into a Jassat family trust. This was a breach of fiduciary duty by Jassat, and
if the assets have been lost, he will be personally liable for the consequences, the court said.

Rajah added that he would order
e an account of the funds and
e all necessary and consequential inquiries,
e plus judgment for the sums found due when the account is taken.
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Eason Rajah QC:

1. This trial was conducted on a fully remote basis. It is the trial of liability
pursuant to the order of Deputy Master Nurse dated 9 March 2020 which
directed a split trial. That order identifies the issues which might need to be
determined to establish liability rather than quantum and disclosure has been
restricted to those issues. | have concluded that it is not necessary to
determine every issue identified in that order to determine the issue of
liability.

2. This judgment is structured as follows:

A) Introduction
B) Approach to the evidence
C) The witnesses
D) The documentation
E) The facts (and findings)
The Jumbo Group and SARS
The expatriation of funds from South Africa
The Swiss bank accounts
Ownership of the funds in Swiss bank accounts
Investment in UK real estate
Breakdown in relations in 1998
The Richmond Trust
The Hathurani Proceedings
The Richmond Lodge Document
Grant Thornton report
Emails
F) The claim for an account — the law
G) Conclusions

A) Introduction

3. The Claimants, Anwar Gangat and Surendra Bhawan, are businessmen
resident in South Africa. The Defendant, Yusuf Jassat, is a British national,



resident in London, who has a number of business interests, including a
property related business in partnership with his wife which trades as
Richmond Lodge Management.

. The Claimants were, with two other South African businessmen (Edrees
Hathurani and Dinesh Seetha), the principal shareholders in that part of the
Jumbo Group of companies which carried on a legitimate cash and carry
business in South Africa from the mid-1980s until the sale of the business in
1998. During this period an "off book™ cash business ("the cash business")
was run alongside the legitimate business of the Jumbo Group companies.
The profits of the cash business were not declared to the South African
Revenue and tax was not paid on them at that time. A portion of the profits
from the cash business was expatriated from South Africa, in breach of South
African exchange control requirements in place at the relevant time, and
placed in Swiss bank accounts.

. The Claimants' case is that the monies in the Swiss bank accounts belonged
to them and to Mr Hathurani and Mr Seetha in shares agreed between
themselves. The Swiss bank accounts were placed under the control of the
Defendant. Initially, they say, the Defendant obtained their consent to the
application of the monies in the Swiss accounts in the purchase of UK real
property on their behalf, but over the years they lost oversight of the
Defendant's actions with their funds. The Claimants now seek orders for
accounts and inquiries to establish what has become of their share of the funds
in the Swiss bank accounts under the Defendant's control, and equitable
compensation for breach of trust and breach of fiduciary duty.

. The Defendant accepts that he had some control of the Swiss accounts. He
puts the Claimants to proof of their interest in the funds in those accounts. No
positive case has been pleaded by the Defendant, but at trial it was argued that
the Claimants cannot discharge the burden of proving their interest because
the correct legal analysis of the position in South Africa is that the profits of
the cash business are really the property of the Jumbo Group companies which
carried on the legitimate cash and carry business.

. If the Claimants can overcome that hurdle, the Defendant says that he
managed all the Swiss accounts in accordance with Mr Hathurani's
instructions and he says that so far as he was concerned the monies were Mr
Hathurani's, or, at least, his to deal with as he thought fit. In essence he says
that any duty he has to account in respect of the Swiss bank accounts is a duty
to account to Mr Hathurani, not the Claimants, and that any claim the
Claimants may have in respect of those accounts is against Mr Hathurani.

. Mr Hathurani brought proceedings in the High Court in 2008 in relation to
the Defendant's handling of the funds in the Swiss accounts and those



proceedings were compromised in 2011 on the basis that the Defendant would
pay Mr Hathurani £8,750,000 by 31 January 2012. The Defendant no longer
pursues his pleaded case that Mr Hathurani was acting on behalf of the
Claimants in those proceedings and that the compromise of those proceedings
extinguished any claim they may have in the expatriated funds. The
Defendant does assert that it would be an abuse of process for the Claimants,
who he says chose not to join those proceedings, to seek to assert an interest
in any asset claimed by Mr Hathurani in the Hathurani Proceedings. This is
significant because Mr Hathurani claimed that the Defendant had acquired a
shopping centre at New Ash Green (“"New Ash Green") for Mr Hathurani,
whereas the Claimants contend that they have a 20% interest in it.

9. The Defendant says that he acquired only one property, called Eastover, for
the Claimants in 1991 using a Jersey corporate vehicle for that purpose. He
says the Claimants agreed with him in 2009 that he should pay them £653,009
in respect of their interest in Eastover which would be treated as an interest
free loan. He accepts that it has not been repaid.

10.The Claimants say that the Defendant controls much more property acquired
with their funds than simply Eastover. They rely on a document which the
Defendant accepts that he prepared and signed in 2009 in which he
acknowledges holding in addition to Eastover (and its rent and investments
made from its rent) further sums in cash of approximately $7.5m and a 20%
share of the shopping centre at New Ash Green. The document was also
signed by his daughter and it has been called the "Richmond Lodge
Document” in these proceedings. At the pre-trial review | directed that the
original Richmond Lodge Document be produced by the Claimants for
inspection. The original which was produced is identical in all respects save
that it is clear from the placement of the signatures that it is a different
document to the document which was disclosed by both sides. The Defendant
alleges that this recently produced document is a forgery.

11.0Other issues were raised by the pleadings which have fallen by the wayside.
There was on the face of the pleadings a dispute between the parties as to the
consequences of the South African tax and foreign exchange evasion involved
in the expatriation of the funds in the first place. Expert evidence from South
African lawyers was filed and served by both parties. There is broad
agreement between the experts and neither were called as witnesses. In light
of their evidence much of the dispute on illegality has fallen away and the
Defendant restricts his argument on the doctrine of illegality to the argument
that there should be a stay of any money judgment against the Defendant. If
the Claimants can establish that it was their money which was used to acquire
Eastover, he says the only order which should be made is an order for the
payment of £653,009 and that such order should be stayed until the Claimants



have secured that its enforcement would not be a further breach by them of
South African exchange control regulations.

B) Approach to the evidence

12.There is a considerable conflict in the evidence. Both sides accuse the other
of giving dishonest evidence.

13.1In resolving the conflict of evidence in this case | have sought to adopt the
approach described by Robert Goff LJ (as he then was) in The Ocean
Frost [1985] 1 Lloyd's Reports 1 at p.57:

"It is frequently very difficult to tell whether a witness is telling the
truth or not; and where there is a conflict of evidence such as there was
in the present case, reference to the objective facts and documents, to
the witnesses' motives, and to the overall probabilities, can be of very
great assistance to a Judge in ascertaining the truth."”

14.This passage has been repeatedly cited with approval and applied by
subsequent cases; see for example Bancoult, R (on the application of) (no3) v
Secretary of State for Foreign and Commonwealth Affairs [2018] UKSC 3 at
paragraphs 100-101.

15.1 also note that the matters on which the witnesses have given evidence date
back to the 1980's and 1990's. Where witnesses give evidence on matters
which have taken place so long ago, there is bound to be detail upon which
their memory cannot be expected to be reliable.

16.Ordinarily the court would be assisted by contemporaneous documentation.
In this case, there are some contemporary documents available but it is a
feature of this case that the South African businessmen were seeking to
conceal their connection with the expatriated funds from the South African
authorities. There was therefore an aversion to creating or keeping
documentary records which might now be helpful to a court. There are
subsequent events which may shed some light on the issues, and some of those
events have generated documents. On any view the documentation which is
available is not complete, and there is always a danger when the
documentation available is incomplete that the picture that is disclosed is
misleading. This is a particular danger where it is said that there has been
deliberate suppression of relevant documents by one or other side in a case.

17.Notwithstanding these challenges, | do my best to assess the rival versions of
the truth against an objective assessment of such reliable facts as there are,
and the overall probabilities.
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C) The witnesses

18.All the witnesses gave evidence remotely from the offices of a firm of
solicitors, with a legal representative of each side present in the room as an
observer. The Claimants gave evidence from Johannesburg and Durban. The
Defendant, Ms Jassat and Ms Atkins gave evidence from London. The parties
agreed at the pre-trial review that neither Claimant would listen to the
evidence given by the other and would not read the daily transcripts of the
other's evidence until after they had both completed giving their oral evidence.
There is no suggestion that this did not happen.

Anwar Gangat (First Claimant)

19.There were a number of difficulties with Mr Gangat's evidence. His witness
statement was plainly drafted for him and at times he seemed surprised by
what it said. There were also a number of inconsistencies between his witness
statement and the Particulars of Claim. Both the Claimants had been ordered
by Deputy Master Nurse on 20 March 2020 to search for and disclose a
number of categories of documents including all documents relating to an
inquiry by the South African Revenue Service ("SARS") into the cash
business and the expatriated funds. Mr Gangat and Mr Bhawan both maintain
that apart from settlement agreements and an email, they have no such
documents relating to their dealings with SARS. A disclosure list with a
statement of truth was prepared by each of them confirming that they had
searched for and disclosed all documents relating to the SARS inquiry. When
Mr Khan was opening the Claimants' case on Day 2 of the trial, he sought to
deduce how much money had been expatriated from South Africa and paid
into the Swiss accounts from the amount of tax paid pursuant to the settlement
agreements. However, it soon became clear that the basis on which the tax
paid had been calculated was not in evidence. Overnight, a letter from the
South African Revenue Service which addressed this issue and confirmed Mr
Khan's instructions was produced by Mr Gangat. The Defendant did not
oppose the introduction of this document into the trial bundle on Day 3 but
when Mr Gangat gave evidence he was cross examined at length by Mr Peters
about the discovery of this document. Mr Gangat maintained that the
document was found in a box of old cheque books which had not previously
been searched and was the only further document relating to the SARS inquiry
that had been found. He was unable to explain satisfactorily why it had
suddenly occurred to him to search this particular box overnight, nor why it
had not occurred to him to do so when he had been ordered by Deputy Master
Nurse to search for documents in 2020. This was not credible evidence and |
reject it. The SARS inquiry was a major inquiry which lasted several years
and (as Mr Bhawan readily agreed) generated an enormous amount of
documentation. The settlement agreements can be avoided by SARS if the
Claimants have failed to make full disclosure to SARS. The suggestion that



the Claimants have kept almost no documents at all relating to the inquiry and
what they have communicated to SARS is not credible. Nor is it credible that
only one further document beyond those disclosed was kept which Mr Gangat
conveniently found overnight and which conveniently addressed the point on
which their counsel had got into difficulty earlier that day.

Surendra Bhawan (Second Claimant)

20.Mr. Bhawan's witness statement was unsatisfactory because it simply adopted
what Mr Gangat had said. However, he was cross examined at some length
and his evidence, in his own words, was consistent on material aspects with
that of Mr Gangat. He was careful not to claim or assert knowledge which he
did not have and he was quick to accept things which were not correct or
accurately stated. However, he became very uncomfortable when cross
examined as to why there had been no wider disclosure of documentation
relating to the SARS inquiry and I did not find his evidence on this issue
credible.

Yusuf Jassat (Defendant)

21.Mr Jassat was, by far, the least satisfactory witness. He was argumentative
and evasive and it became clear that on certain issues he was either lying to
this court or had lied in his witness statement in the Hathurani proceedings.
In his witness statement in the Hathurani proceedings he said that New Ash
Green was purchased with monies belonging to all the South African
businessmen and was therefore owned as to 60% by the Claimants and Mr
Seetha. This is directly contrary to his case in these proceedings where he says
New Ash Green was purchased with Mr Hathurani's money and that the
Claimants and Mr Seetha have no interest in it. When cross-examined, his
evidence to this court was that his witness statement in the Hathurani
proceedings was not true, and he had known it was not true when he signed
the Statement of Truth to it. That is a prima facie contempt of court. He
claimed that he had intended to say the opposite in the witness box in the
Hathurani proceedings unless the Claimants and Mr Seetha came to give
evidence to support what he says was their assertion (made in 2009) that the
property was purchased with joint monies. Firstly, this is not mitigation for
making a false Statement of Truth. Secondly, the supposed mitigation does
not stand up to scrutiny — the last amendment to his WS was made just 2 days
before the trial was due to start and it would have been abundantly clear by
then that the Claimants and Mr Seetha had not provided witness statements
and were not coming to give evidence for him.

Defendant's witnesses — Ms Shakera Jassat and Bernadette Atkins.



22.1 also heard evidence from Shakera Jassat who is the Defendant's daughter
and from Bernadette Atkins who works for the Defendant. They were both
clearly loyal to the Defendant and trying to give evidence which helped him,
but were nevertheless honest witnesses. In the end there were aspects of their
evidence on which I am satisfied they were simply mistaken.

D) Documentation

23.The principal sources of documentation available at trial were (a) the
documentation disclosed in, and generated by, the Hathurani proceedings and
(b) a report prepared by Grant Thornton on behalf of the Defendant and its
annexures (c) emails and correspondence passing between the parties and
their advisors.

24.The Grant Thornton document is a significant document in these proceedings.
On 21 November 2011 HMRC opened an investigation into the Defendant's
tax affairs under the code of practice applicable to cases of suspected serious
fraud. The Defendant instructed Grant Thornton to act in relation to making
a disclosure to HMRC's Specialist Investigations Office in London. The
report dated 9 October 2012 confirms that Grant Thornton had conducted "a
thorough review" of the Defendant's personal affairs as well as the offshore
companies whose properties were managed by the Defendant as a partner of
Richmond Lodge Management. Grant Thornton had been given access to the
historic records of the offshore entities for that purpose as well as to the
Defendant's bank statements and the bank statements of all bank accounts
managed by him on behalf of third parties. The report is some 71 pages long
and its appendices occupy three volumes of the trial bundle.

25.The annexures to the Grant Thornton report, together with the documents
disclosed in the Hathurani proceedings means that there is contemporaneous
documentation available in relation to the Swiss bank accounts, the Jersey
offshore structures, the properties which had been acquired and Mr
Hathurani's dealings with SARS. The documentation is incomplete but | have
found it helpful in building a picture of what occurred.

26.The Grant Thornton report, and the documents generated by the Hathurani
proceedings are also a source of previous statements which have been made
by or on behalf of the Defendant and Mr Hathurani and are helpful in
assessing where the truth lies in this case.

E) The facts

27.1 will now set out the facts, and my findings where the facts are disputed, in
broadly chronological order. Inevitably my consideration of issues which are



dealt with later in this judgment have affected my conclusions on issues dealt
with earlier.

The Jumbo Group and SARS

28.In the early to mid-1980's the Claimants became shareholders in various
companies in the Jumbo Group in South Africa. The other major shareholders
in those companies were Edrees Hathurani and Dinesh Seetha.

29.The general structure of the shareholdings was that Mr Hathurani and Mr
Seetha each had a 40% interest and the Claimants each had a 10%
shareholding, although there were other minor shareholders in some
companies. Mr Hathurani, Mr Seetha, and the Claimants are referred to
together in this judgment as "the South African businessmen".

30.The Jumbo Group companies carried on a cash and carry business, the profits
of which were disclosed to SARS and on which tax was paid.

31.1n about 1998, the cash and carry business was sold. The circumstances of the
sale led to an acrimonious falling out between Mr Hathurani on the one hand
and Mr Gangat, Mr Bhawan and Mr Seetha on the other.

32.SARS had concerns about the sale of the Jumbo companies and in or about
2006 convened an inquiry into the sale and the manner in which the proceeds
of sale were dealt with by the South African businessmen.

33.Mr Hathurani provided SARS with an affidavit dated 26 April 2008 as part of
a compromise of the claims against him by SARS and as part of an agreement
with SARS that he would be afforded immunity from prosecution. In that
affidavit he made voluntary disclosure to SARS of an "off book™ cash
business which had operated for a decade or so alongside the legitimate cash
and carry business of the Jumbo Group. The Claimants and Mr Seetha were
informed that Mr Hathurani had settled his disputes with SARS and had made
full disclosure in respect of the cash business. Mr Seetha then made a
statement, which each of the Claimants and Mr Seetha confirmed as true in
affidavits made on or about 21 May 2008 in which they too made voluntary
disclosure in respect of the "off book" cash business.

34.SARS entered into settlement agreements with each of the Claimants (and Mr
Seetha) conditional upon each making full disclosure to SARS. The accounts
of Mr Hathurani and Mr Seetha in their affidavits to SARS are the same in
many material respects and, where they are, | regard these affidavits as a
broadly reliable account. In circumstances where Mr Seetha apparently had
not seen Mr Hathurani's affidavit when he made his own affidavit, this
suggests that where they say the same thing, both Mr Hathurani and Mr Seetha



were telling the truth. In light of the bad feeling between the South African
businessmen, and Mr Hathurani's apparent desire to get his former business
partners into trouble with SARS, the similarity in accounts is not attributable
to collusion. The account set out in the affidavits broadly accords with the
Claimants' evidence (although there are anomalies as to dates, which I
consider understandable having regard to the time which has lapsed since
these events) and it accords with what the Defendant says that he understood
from what he had been told by the South African businessmen in about 1991.

35.1 have found the affidavits broadly reliable but | do not accept everything that
is said in the affidavits. One issue, for example, on which | do not accept Mr
Seetha's affidavit as correct, is his attempt to downplay his and the Claimants'
knowledge of the expatriation process and of the operation of the Swiss bank
accounts suggesting that "Mr Hathurani controlled this entire side of the
Jumbo operation®. It is highly improbable that the Claimants and Mr Seetha
would have let Mr Hathurani keep them completely in the dark as to what had
become of their share of the expatriated monies. While Mr Hathurani may
have dealt with the expatriation of the funds, the Claimants and Mr Seetha
were clearly involved in the Swiss bank accounts, visiting Geneva to create
their own individual accounts and to arrange the division of funds between
the South African businessmen. They claimed that they had no direct contact
with Mr Jassat but in fact they gave evidence that he visited them in South
Africa, they visited him in London and Mr Gangat gave evidence of telephone
calls and email contact. According to Mr Hathurani it was Mr Gangat and Mr
Seetha who were responsible for the division of the expatriated monies.

The expatriation of funds

36.The voluntary disclosure made by the South African businessmen to SARS
confirmed that a portion of the profits made by the cash business had been
secretly expatriated in breach of South African exchange control regulations
("the expatriated funds").

37.1t was agreed between the South African businessmen that their shares in the
cash business and the expatriated funds would be 40% for each of Mr
Hathurani and Mr Seetha and 10% for each of Mr Gangat and Mr Bhawan.

38.Mr Bhawan's evidence was that between 1987 and 1997 a sum of 207m South
African Rand was expatriated to Swiss bank accounts. Mr Bhawan's evidence
was that he worked closely with the Jumbo Group accountant, Mr Yunus
Moolla. Mr Moolla kept records of the profits made by the cash business and
the amounts expatriated. Mr Seetha exhibited to his affidavit to SARS
schedules which had been prepared by Mr Moolla as the best available
information about the amounts expatriated. Schedule A to Mr Seetha's



statement appears to show that the cash business generated profits of
approximately R209m of which approximately R207m was expatriated.

39.Mr Hathurani was the dominant figure amongst the South African
businessmen and organised for the expatriated funds to be paid into Swiss
bank accounts. Mr Hathurani said in his affidavit that this involved the use of
a number of middlemen in South Africa and involved the payment of
commission of between 2% and 5% on the amounts transferred. Mr
Hathurani's affidavit to SARS also said that records had been kept by Mr
Moolla and invited SARS to contact Mr Moolla and Mr Bhawan for further
details. He estimated that the amounts expatriated were approximately
R200m.

40.The letter from SARS to Mr Gangat on 3 February 2009 (which was disclosed
during the hearing in circumstances described in paragraph 20 above)
indicates that Mr Gangat's evidence to the inquiry was that R207m had been
expatriated and that SARS accepted Mr Moolla's schedule as accurate and
levied tax at the rate of 45% on each of the Claimants' 10% share of the
R209m profits.

41.1t is not necessary for me to determine exactly how much was expatriated
from South Africa, but it is helpful to understand the scale of the operation
and the sums involved. It seems that the sums which were expatriated from
South Africa during the 1980s and 1990s to Swiss bank accounts, which will
have been reduced by the commission of the middlemen, was somewhere in
the region of R200m.

The Swiss bank accounts

42.The Defendant and Mr Hathurani had known each other from the 1970s.
According to Mr Hathurani's affidavit to SARS, bank accounts were
established under the Defendant's control at Banque Multi Commerciale
("BMC") which became Banque Safdie. The accounts were given names
which disguised the identity of the true account holder. Initially Mr Hathurani
was the account holder, but to protect himself, Mr Hathurani instructed the
Defendant and his bankers in the late 1980s to change the identity of the
account holder to the Defendant.

43.The Defendant was given a power of attorney to control these accounts which
he says he did on Mr Hathurani's instructions. The expatriated funds were
paid into these accounts.

44.1n the late 1980s or early 1990s Mr Seetha and Mr Gangat came to London
and met with the Defendant. Mr Gangat and Mr Bhawan gave evidence that
this trip was made because some US$20m had now accumulated in the main



Swiss bank accounts and it was time for it to be distributed amongst the South
African businessmen.

45.The Defendant says that it was at this point that he was told that the
expatriated funds were owned as to 40% by Mr Hathurani, 40% by Mr Seetha
and 20% for Mr Gangat. In fact the position was more nuanced. Mr
Hathurani's and Mr Seetha's share included an interest intended for certain of
their relatives. Mr Gangat's share was held equally for Mr Gangat and Mr
Bhawan. Mr Bhawan has been content to leave it to Mr Gangat to represent
him and deal with his interest. The Defendant learnt only later of Mr Bhawan's
interest.

46.The Defendant says that Mr Hathurani instructed him at this time that Mr
Seetha and Mr Gangat would be responsible for splitting the expatriated funds
that came into Mr Hathurani's accounts. Mr Seetha, Mr. Gangat and the
Defendant then travelled together to Geneva where further accounts were
created at BMC to hold the personal shares attributable to each of the South
African businessmen in the expatriated funds. The account created to hold the
share of the Claimants was called "Camelot" and the account holder was Mr
Gangat. The Claimants each gave evidence that the amount transferred into
Camelot on this occasion was $4m. The Defendant was given a power of
attorney to control Camelot.

47.Apart from some bank statements for a limited period in the 1990s, there is
very little documentary evidence of the Swiss bank accounts available at this
trial. It seems that over the years many accounts were opened (and closed) at
BMC, Banque Safdie and elsewhere (the Defendant refers to accounts at
Merrill Lynch) and that the Defendant had signing authority over these
accounts. The Defendant accepts that he eventually became the account
holder of at least some of these accounts.

48. 1t was nevertheless common ground between the Claimants and the Defendant
in their evidence (and in the Defendant's amended third witness statement in
the Hathurani proceedings) that there was always at least one account of Mr
Hathurani's which was earmarked to receive the funds on expatriation and
before division between the South African businessmen. The account so used
changed from time to time. Initially, at least, it was an account called "B.
Kidney". It was also common ground that after the first visit to Geneva for
the initial division of $20m there were thereafter individual accounts for the
benefit of each of the people who had an interest in the expatriated funds.
These were also controlled by the Defendant. Again the accounts so used
changed from time to time.

49.The Claimants say that, after this initial distribution, further sums were
expatriated from South Africa, and apart from $12 million, were distributed



in the agreed proportions to the individual accounts of each of the South
African businessmen. The affidavits filed by Mr Seetha and Mr Hathurani
said the same to SARS.

50.According to Mr Hathurani the remaining $12m was to have been shared in
the agreed proportions, but this did not take place because the monies were
misappropriated by the Defendant.

51.The Claimants evidence, consistent with Mr Hathurani's position in the
Hathurani proceedings, was that over time the Defendant acquired a position
of complete control over the Swiss bank accounts and only he knew what
accounts existed, and whose money they held. | accept that evidence.

52.The Defendant accepts that he has provided no account to the Claimants for
his dealings with either the monies in their individual account, originally
Camelot or such successor that he may have set up, nor in respect of his
dealings with the main accounts which he accepts he knew was held as to 20%
for the Claimants.

Ownership of the funds in Swiss bank accounts

53.This is a convenient point in this judgment to consider the non-admission by
the Defendant of the plea that the Claimants owned the funds in the Swiss
bank accounts. Although no positive case is pleaded, the Defendant now
contends that the correct legal analysis is that monies made by the "off book"
business must have belonged to the Jumbo Group companies from whose
premises the business was conducted. In support of this contention the
Defendant points to the letter from SARS dated 3 February 2009 (which was
disclosed in the circumstances described in paragraph 20 above) dismissing
the same contention being advanced on behalf of Mr Gangat.

54.1t seems to me that such a fundamental point should have been positively
pleaded and is not, but | have considered it anyway, and | am satisfied that
the funds belong to the Claimants for two reasons.

55.Firstly, the "off book" business was investigated during the SARS inquiry and
SARS concluded that the cash it generated belonged to the South African
businessmen and taxed them accordingly. It dismissed the attempt by Mr
Gangat's South African lawyers to argue the point now raised by the
Defendant. SARS was in a much better position than this court to assess what
the correct analysis of the position was. The evidence of what occurred is
consistent with this being an illicit business by the South African businessmen
and not the companies. The cash from the "off book" business was never
included in any of the Jumbo Group companies accounts and there is no
evidence of any claim having ever been made to those monies by any of those



companies. The Defendant cannot identify which Jumbo Group companies it
says own the profits of the "off book" business and the constitutional
documents of those companies or details of their directors and shareholders
are not available. There is no evidence of what knowledge the directors of any
particular company may have had of the "off book" business and no evidence
of South African company law which might affect the issue of ownership of
the "off book" business. I reject the invitation, based on such flimsy evidence,
to speculate that the companies, and their directors, were complicit in the
South African businessmen's conspiracy.

56.Secondly, and in any event, I am not concerned with who owned the cash
generated by the "off book" business. That cash was given to middlemen and
no one in this case knows where it went. | am concerned with dealings with
monies standing to the credit of the account holders of various Swiss bank
accounts. Those accounts were initially in the names of the South African
businessmen and may later have been transferred to accounts in the name of
the Defendant as their agent and pursuant to powers of attorney granted to the
Defendant by them. Whatever personal claims any third party such as the
Jumbo companies might have against the South African businessmen it is
clear that the chose in action represented by the debt owed to the account
holder by the Swiss banks ultimately belonged to, or was held for, the South
African businessmen.

Investment in UK real estate

57.There is no dispute that the Defendant used funds from the Swiss bank
accounts to invest in real estate in the United Kingdom. He began by investing
Mr Hathurani's monies in property (the basis of his agreement with Mr
Hathurani was disputed in the Hathurani proceedings). He was later asked by
the Claimants and Mr Seetha to invest their monies in property on their behalf.
The Defendant agreed.

58.The Grant Thornton report to HMRC on behalf of the Defendant identified
53 commercial and residential properties acquired between 1988 and 2005 by
or on the instructions of the Defendant almost all of which were properties in
which Grant Thornton said the Defendant had no interest and had been
acquired primarily for the South African businessmen.

59.The properties were initially purchased in the names of a series of companies
incorporated in Jersey. Sixteen companies were identified by the Grant
Thornton report. Of those companies six were identified as having been set
up for the benefit of Mr Hathurani, three for the benefit of Mr Seetha, three
for the benefit of Mr Gangat (and therefore Mr Bhawan) and one for the
benefit of all of them. Offshore corporate services providers supplied the
directors to the Jersey companies and executed declarations that the



shareholdings were held by them as nominee for the relevant South African
businessman. These companies were managed and controlled by the
Defendant and the offshore nominees took their instructions from the
Defendant. The Defendant says that Richmond Lodge Management in which
he and his wife are partners, acts as property management agents for the
offshore companies, collecting rent and maintaining the properties.

60.The Defendant confirmed in evidence that the companies set up for the
Claimants were:

a. Alton & Farnham Limited ("A&F");
b. Richmond and Kingston Properties Limited; and
c. Redhill and Reigate Properties Limited.

61. The contemporaneous documentation is not complete, but it is possible to see
that on 16 October 1991 A&F was incorporated as a company in Jersey. On
22 October 1991 each of Trident Nominees Limited, Strategic Management
Limited and Xenith Trust Company Limited all of 17 Bond Street, St Helier,
Jersey executed Declarations declaring that they held the shares of A&F as
nominee and trustee for Mr Gangat. The nomineeship of the shares in A&F
was passed to Guernsey entities in 1992 which executed similar declarations
that they held the shares of A&F as nominee and trustee for Mr Gangat on 28
January 1992. There are declarations of nomineeship for Mr Gangat in respect
of Richmond & Kingston Properties Limited by the Guernsey entities on 4
March 1992 and by CI Law entities in Jersey on the 9 March 1993.

62.0n 11 November 1991 A&F purchased 37/43a Eastover, Bridgewater,
Somerset ("Eastover"). The funds to purchase Eastover were paid by the
Defendant from the Claimants' Camelot account using his power of attorney.

63.The Defendant's case is that this was the only property acquired by him for
the Claimants but the documents suggest that A& F opened bank accounts,
obtained mortgages and invested in other properties and that some properties
were acquired in the name of Richmond & Kingston Properties Limited and
Redhill and Reigate Properties Limited. This is reinforced by the Grant
Thornton report on behalf of the Defendant to HMRC. It says that A&F
acquired further property at Blaby Road. Richmond & Kingston Properties
Limited also acquired property — land at Broadwood rise — this is what has
been referred to as "the mosque land" and there is no dispute that it was
acquired with the rents from Eastover. Blaby Road was transferred to
Richmond & Kingston Properties Limited from A&F for £412,500 in June
1992. The Defendant's evidence to this court is that he had no recollection of



ever acquiring a property at Blaby Road whereas the report says that the
Defendant's instructions to Grant Thornton were as follows:

"[Mr Jassat] states that this property was purchased on behalf of [Mr
Gangat]. [Mr Jassat] confirms that [Mr Gangat] provided the funds to
purchase the property, and that when the property was subsequently
sold, the proceeds were paid to [Mr Gangat]."

The Claimants deny having ever received those monies.

64.1 do not need to determine precisely what property was acquired by the
Defendant for the Claimants but | do not accept that the only properties
acquired by the Defendant using only the Claimants' monies was Eastover,
and the mosque land from its rents. It is inconsistent with the
contemporaneous documents, the Defendant's representations to HMRC in
the Grant Thornton report, the Richmond Lodge Document (which 1 will
come to) and the emails passing between the Claimants and the Defendant
and Grant Thornton (which I will also come to).

65. The company set up for all the South African businessmen was identified in
the Grant Thornton report as Piperton Finance Limited. This company was
used to purchase a shopping centre at New Ash Green with the benefit of a
mortgage and cash from the Swiss "B Kidney" account. | will come to the
Hathurani proceedings later in this judgment but, in his witness statement in
the Hathurani proceedings, the Defendant also said that New Ash Green was
purchased with monies belonging to all the South African businessmen and
was therefore owned as to 60% by the Claimants and Mr Seetha. In those
proceedings Mr Hathurani accepted that he could not gainsay what the
Defendant asserted because only the Defendant knew what monies he had
used. Consistently with what the Defendant said in his witness statement the
Richmond Lodge Document prepared by the Defendant recorded the
Claimants as having a 20% interest in New Ash Green and the similar
document prepared for Mr Seetha recorded that he had a 40% interest in New
Ash Green.

66.The Defendant now seeks to say to this court that New Ash Green was
purchased with Mr Hathurani's money. | reject his evidence on this issue. It
Is significant that the monies came from the B Kidney account which is the
account which was earmarked to receive the expatriated funds before division
between the South African businessmen and so the use of monies from that
account supports the proposition that New Ash Green was purchased with
joint monies. | accept as correct the evidence on this issue that the Defendant
provided in his witness statement in the Hathurani proceedings (later sent to
HMRC on his behalf without correction) and in his representations to HMRC
through the Grant Thornton report. | accept as correct what the Defendant



recorded as to the Claimants' interest in New Ash Green in the Richmond
Lodge Document.

67.The remaining three companies not held for the South African businessmen
were said to have been set up for a Mr Patel who does not otherwise feature
in this litigation.

68. The Defendant accepts that he has provided no account to the Claimants for
his dealings with any of the companies which were created for them and
managed and controlled on his instructions.

Breakdown in relations in 1998

69.As | have already mentioned, the sale of the Jumbo cash and carry business
resulted in a severe breakdown in relations between the South African
businessmen. Mr Seetha's statement to SARS said that after the sale Mr
Hathurani became aggressive and threatening, refused to discuss the
expatriated funds with them and made them feel that their interest in those
funds were lost. Mr Jassat corroborates this with an account of an incident he
witnessed in 2003 when Mr Hathurani attempted to run over Mr Gangat
because he asked for his share of the expatriated funds.

70.There is no suggestion, however, that there was in 1998 any breakdown in the
relationship between Mr Hathurani and the Defendant. That relationship
broke down in 2004 when the Defendant says that Mr Hathurani began to
demand repayment of monies he said were due to him from the Defendant.
That is also what Mr Hathurani said in his affidavit to SARS. According to
the Defendant's witness statement in the Hathurani proceedings he had no
direct contact with Mr Hathurani from October 2004 to 2008.

The Richmond Trust

71.In 2005, shortly after this breakdown in the relationship between the
Defendant and Mr Hathurani, the Defendant gave instructions to the Jersey
nominees to transfer all the Jersey companies to a discretionary trust
constituted under the law of Jersey and for the benefit of his family, called the
Richmond Trust.

72.A copy of the trust deed is one of the few documents in relation to this trust
that is in the bundles. It was initially set up in 2000 as a discretionary trust
with the Red Cross as the only named beneficiary and a power on the part of
the trustees (initially CI Law Trustees in Jersey) to add beneficiaries.

73.The Defendant says that he set up this trust, using a friend in Malawi called
Mr Bhana as a purported settlor (the trust deed itself is silent as to who the



economic settlor is). The Defendant in his witness statement and in his oral
evidence confirmed that the Richmond Trust was set up for the benefit of his
family and his children. On 15 May 2006 CI Law Trustees retired in favour
of Mauritian trustees.

74.The Defendant says that not one of the South African businessmen, not even
Mr Hathurani, was aware of the Richmond Trust. In his evidence the
Defendant said that it was his decision to transfer the companies to the
Richmond Trust.

75.When asked why he had thought it appropriate to transfer Mr Gangat's
companies to the Richmond Trust, Mr Jassatt said he thought it would be safer
and he would just give the companies (or underlying properties) to Mr Gangat
when he asked for them. When it was pointed out that in his witness statement
he had said that as a discretionary trust it was the trustees who have "total
power" over what happens, he said that he thought they would listen to him
or his family. 1 did not find this explanation to be credible, although I note
that the Defendant accepted that it was the Claimants' assets that were being
transferred into the Richmond Trust. In my view it is much more likely that
these assets were transferred into the Richmond Trust because of Mr Jassat's
dispute with Mr Hathurani and as part of an attempt by Mr Jassat to conceal
them from Mr Hathurani and to improve his position in that dispute.

76.0n any view the Defendant was not authorised by the Claimants to transfer
companies held for them into an offshore trust for the benefit of the
Defendants' family. This was simply a misappropriation by the Defendant of
assets which did not belong to him.

The Hathurani proceedings

77.0n 17 October 2008 Mr Hathurani commenced proceedings against Mr Jassat
claiming that his share of the monies in the Swiss bank accounts had been
invested in UK real property pursuant to a partnership between Mr Hathurani
and Mr Jassat. The claim was for in excess of £28m by way of partnership
capital and partnership profits. Mr Jassat's response was that he had taken
monies from the Swiss accounts with Mr Hathurani's permission, on the basis
that the relevant sums were loaned to him by Mr Hathurani. These loans were
interest free, but were to be repaid with a bonus (the amount of which was left
to the Defendant's discretion). The Defendant contended that the total he
borrowed amounted to £7.5m. In the end the claim was compromised at the
doors of the court on the basis that Mr Jassat had received no more than
£7,500,000 of Mr Hathurani's monies and he would repay £8,750,000 by 31
January 2012.



78.1t is significant that in his Defence the Defendant contended that the monies
which he had taken from two of the Swiss Bank accounts and used to purchase
property, namely B. Kidney and Taisen, had belonged to all four South
African businessmen. In answer to a request for further information under
CPR Part 18, Mr Hathurani acknowledged that given the Defendant's control
over the Swiss bank accounts, Mr Hathuirani could not state whether the sums
used were his funds or those belonging to all four South African businessmen.

79.The Defendant's evidence in chief for trial on 6 May 2011 was set out in his
Amended Third Witness Statement dated 4 May 2011 supported by a
Statement of Truth. In that witness statement the Defendant confirmed that he
had control of Swiss bank accounts, some of which contained joint monies
and some of which contained the shares of the individual businessmen. He
reiterated that the B. Kidney account held jointly owned monies. He explained
that Pipperton Finance Limited had acquired New Ash Green with a mortgage
and monies belonging to all four South African businessmen.

80.1n his evidence to this Court, the Defendant recanted what was said in that
witness statement. His evidence to this Court was that New Ash Green was
purchased with Mr Hathurani's money. His only investment for the Claimants,
he said, was Eastover.

81.As | have already made clear | reject the Defendant's evidence that New Ash
Green was purchased with Mr Hathurani's money alone, rather than with a
mortgage and money from the B Kidney account belonging to all four South
African businessmen.

The Richmond Lodge Document

82.Mr Seetha is recorded in the Isadore Goldman attendance note as having said
that notwithstanding the acrimony between Mr Hathurani and the other South
African businessmen over the sale of Jumbo and the SARS inquiry, Mr
Hathurani had contacted him in December 2008, was extremely cordial to
him, and invited him to join him in his fight against the Defendant. Mr Seetha
declined.

83.The Defendant's evidence is that when the Hathurani proceedings
commenced, he called Mr Gangat and Mr Seetha and invited them to come to
London. The Defendant says that he invited them to come to London to see if
the trustees would allow them to take their property in Eastover. | do not
accept that was the real reason. The Defendant had not communicated with
Mr Seetha and Mr Gangat for years and for years had displayed no indication
that he intended to account to Mr Seetha and Mr Gangat for their money and
investments, having instead transferred them into the Richmond Trust for the
benefit of his family. It is much more probable that the Defendant was hoping



to reach an agreement with Mr Seetha and the Claimants so that they did not
join Mr Hathurani's proceedings against him.

84.0n 7 January 2009 Mr Gangat and Mr Seetha met with the Defendant in
London and there were then several meetings. Mr Gangat remembers having
several meetings but not what was said in them. He does recall that his
objective was to see some documentary evidence of the assets which were
held for the Claimants.

85.The Defendant's account of these events is that he first arranged for them to
meet with Mr Nick Morgan of CI Law. | observe that CI Law was by this time
no longer the trustee of the Richmond Trust to which the Jersey companies
had been transferred but it seems Mr Morgan was still a director of some or
all of the companies. The Defendant says it was made clear to all at the
meeting that A&F belonged to Mr Gangat. Mr Morgan agreed to the transfer
of Eastover to Mr Gangat and Mr Bhawan but that Mr Gangat should go to a
solicitor for that purpose. The Defendant says he then took Mr Gangat and Mr
Seetha to see Isadore Goldman, the solicitors acting for him in the Hathurani
proceedings. It is apparent from the attendance note of that meeting that the
purpose of that meeting was for Isadore Goldman to find out more about Mr
Hathurani, the cash business and the expatriated funds and it is clear that Mr
Seetha and Mr Gangat were very forthcoming. The Defendant says that he
then took them to Edwin Coe to arrange the transfer of Eastover to Mr Gangat
but this meeting was aborted because Mr Gangat was not willing to hand over
his passport.

86.Looking at the overall probabilities, it seems to me most likely that these
meetings were intended to satisfy Mr Gangat and Mr Seetha that their
investments were safe and would and could be returned to them if they
wished. In return Mr Gangat and Mr Seetha would not participate in the
Hathurani proceedings and would provide Mr Jassat's solicitors with
assistance by way of background to help him with the Hathurani proceedings.
The Defendant is specific about the order of the meetings. The first meeting
was clearly to provide reassurance to Mr Gangat and Mr Seetha, the second
was to extract information to help Mr Jassat in the proceedings and the third
may have been to begin the process of transferring assets to them. It is
plausible that at that stage Mr Gangat baulked at producing his passport and
having the prospect of having the properties vested in his name or in entities
traceable to him while the SARS inquiry against him was unresolved.

87.At some point on the 7" January 2009 Mr Gangat and Mr Seetha returned
with the Defendant to his office and one or more copies of a document
(referred to in the proceedings as the Richmond Lodge Document) were
signed. The document was on Richmond Lodge Management letterhead. |
should set out its terms in full.



Richmond Lodge Management
Richmond House

34A Sydenham road

Croydon

CRO 2EF

Tel No: 020 8686 8884

Fax No: 020 86868839

ALTON & FARNHAM LTD
37-43a Eastover, Bridgewater, Somerset  :Acquired 12/11/1991
As at 31 MARCH 2008

Financed by:

Capital Account

Initial capital introduced 483,927
Retained Profit 169,082

653,009 653,009
Capital payments 653,009

Estimated rental per month Gross £2,500.00 (Less 22% Tax and other expenses)
1) Rent paid every Quartly (3 monthly)
2) COH £169,082 (rent) Cash Alton & farnham
£139,000 (mosque Property) Cash
3)  Cash $5, 103,500
4) Foreign Account $12MIL (1.2Mil x 2 = 2.4mil) Cash
5)  Jumbo Syndicate
NEW ASH GREEN Properties (10% share x 2)
Above Total investments to be split in half
50% ANWAR & 50% SURU
Above portfolio is held by Mr Y A Jassat

[signature] [signature]

Y A Jassat Miss S Jassat.



88.Mr Gangat said that the Defendant had already prepared this document and it
was produced and signed by the Defendant and his daughter in front of him
and Mr Seetha at the Defendant's office.

89.The Defendant accepts that he prepared this document and that it was typed
up by him. He says that the first half dealing with the Eastover property down
to the line referring to capital payments of £653,009 was inserted by him using
information provided to him by his accountant Mr Mir, who works in his
office in the room next door to him. The rest of the document he says was
dictated to him by Mr Seetha and Mr Gangat at their request for use in the
SARS inquiry and "was irrelevant as between us". There was one copy and it
was signed by the Defendant and his daughter, and then a member of his staff,
Bernadette Atkins, signed the reverse. Mr Gangat does not remember Ms
Atkins signing the document.

90.Both Ms Jassat and Ms Atkins gave evidence that there was just one single
page document which they were asked to sign by Mr Gangat and which
neither read. Ms Jassat signed it and then Ms Atkins signed the reverse. They
did not see the Defendant sign it.

91. At the pre-trial review, both sides assumed that there was just one copy of the
Richmond Lodge Document, and that it was in the possession of Mr Gangat.
| made an order directing the production of the original to the Defendant who
wanted to inspect the reverse for Ms Atkins' signature. On production of that
document it became clear that there are two identical copies of the Richmond
Lodge Document which from the placing of the signatures appear to have
been separately signed. The original produced by Mr Gangat was not signed
on the reverse by Ms Atkins.

92.1t was put to Mr Gangat that the original produced by him was a forgery which
he vehemently denied. | accept his evidence on this point. There is no sensible
reason, notwithstanding Mr Peters' creative speculation, for forging the
Defendant's and his daughter's signature on an identical document. It is much
more likely that there were two copies of the Richmond Lodge Document and
each was signed. It would be reasonable to assume one was to be kept by the
Defendant and one was to be kept by Mr. Gangat. At some point Mr Gangat
may have been sent a copy of the Defendant's version which explains why
there are the two different versions in his possession.

93.1 am reinforced in that view by the fact that, on the same day, a similar
document was prepared by the Defendant on Richmond Lodge headed
notepaper for Mr Seetha which purported to show what the Defendant owed
Mr Seetha ("Mr Seetha's Richmond Lodge Document™). The Defendant's
evidence is that it was signed at the same time as the Richmond Lodge
Document. There are two identical copies of Mr Seetha's Richmond Lodge



Document, also both apparently signed by the Defendant and his daughter,
which also appear from the different placement of the signatures to have been
separately signed. Those documents were disclosed by one or other party at
the disclosure stage of proceedings and included in the trial bundles and the
fact that there are two such documents has gone without remark. Certainly
there has been no allegation that one of them is a forgery, no production of
the originals and no forensic examination of them.

94.1 think it is highly likely that there were four documents produced and signed
on 7 January 2009. There were two copies of the Richmond Lodge Document,
one for the Defendant and one for Mr Gangat. There were two copies of Mr
Seetha's Richmond Lodge Document — again one copy for the Defendant and
one copy for Mr Seetha. This means that the Defendant has signed two
versions of each document and his daughter has also signed two versions of
each document. It was clearly meant to be an important record.

95.This conclusion is contrary to the evidence of Ms Jassat and Ms Atkins that
they recall signing only one single page document, but that evidence is plainly
flawed. Even on the Defendant's case there were at least two documents
signed (the Richmond Lodge Document and Mr Seetha's Richmond Lodge
Document). It may be that there was some other document signed on that day
or another day which Ms Jassat and Ms Atkins are thinking of, but | do not
accept their evidence as accurate as to the signing of the copies of the
Richmond Lodge Document and Mr Seetha's Richmond Lodge Document. In
circumstances where the Defendant accepts that he typed up and signed at
least one copy of each of the Richmond Lodge Document and Mr Seetha's
Richmond Lodge Document, very little turns on their evidence in any event.
As the copies of each document are identical, | will continue to refer to them
for convenience as the Richmond Lodge Document and Mr Seetha's
Richmond Lodge Document, although there are in fact two copies of each.

96.1 find that the two copies of the Richmond Lodge Document were intended to
be a statement of account of the assets under the Defendant's control which
were derived from the Claimants' monies. The two copies of Mr Seetha's
Richmond Lodge Document also appear to be intended to be a statement of
account of the assets under the Defendants control which were derived from
Mr Seetha's monies.

97.1 find the Defendant's story that he included entries in these documents simply
at Mr Gangat and Mr Seetha's request for use in the SARS inquiry and that it
"was irrelevant as between us" inherently improbable and | did not believe
his evidence about it. The Defendant is a shrewd businessman. On the face of
the documents the disputed entries increased the Defendant's liability to the
Claimants and to Mr Seetha by millions of pounds and he simply would not
have signed his name to four copies of such documents, and asked his



daughter to do the same, if they were untrue. He says that Mr Gangat and Mr
Seetha said they needed it for the SARS inquiry, but | do not find it credible
that the Defendant would have signed documents ostensibly falsely,
acknowledging his liability for millions of pounds simply to help Mr Gangat
and Mr Seetha with the SARS inquiry. In fact there is no dispute that it was
not shown to SARS, and it makes no sense that Mr Gangat and Mr Seetha
would have wanted a document which falsely inflated their net wealth out of
the jurisdiction, and therefore their potential tax liability, for the purpose of
the SARS inquiry.

98.1t follows that | also reject the Defendant's case that Mr Gangat asked him to
keep Eastover and to convert their interest in it into an interest free loan of
£653,009. There was no convincing explanation as to why Mr Gangat would
do this, why he would have given up the prospect of future rent, and given up
his right to the proceeds of the mosque land which had been purchased with
previous rents. It is also inconsistent with the later assertions made to HMRC
by Grant Thornton that the Defendant had no interest in A&F and Eastover or
with the subsequent emails passing between the Defendant and the Claimants
which | must deal with below.

99.Both Mr Gangat and Mr Bhawan say, and | accept, that the Defendant
reassured them that he was keeping their money safe and that he would
account to them for the assets recorded as under his control in the Richmond
Lodge Document. On that basis they did not join the Hathurani proceedings
or bring claims at that stage against the Defendant which | find was what the
Defendant was seeking to achieve.

100. The Defendant contends that it would be an abuse of process for the
Claimants, who he says chose not to join the Hathurani proceedings, to seek
to assert an interest in any asset claimed by Mr Hathurani in the Hathurani
Proceedings, and in particular New Ash Green. | reject that submission. It
mischaracterises Mr Hathurani's claim in the Hathurani proceedings, which
was a personal claim against the Defendant, for the dissolution of a
partnership which he said existed between them. Pipperton Finance Limited,
the Jersey company which owned New Ash Green, was not a party to the
proceedings and the Claimants interest in Pipperton Finance was not "directly
affected” by the proceedings (see Behbehami v Al Sahoud [2019] EWCA Civ
2301). In my judgment, it could not have been "directly affected™ unless and
until some attempt was made to enforce an order against the company or New
Ash Green. The position is simply that the Claimants were not party to the
Hathurani proceedings and under no obligation to apply to be made parties. If
the Defendant had wanted them bound by the outcome of the Hathurani
proceedings or to advance their case in those proceedings, he could have
applied to join them. He did not do so. In such circumstances there is no abuse
of process in the Claimants advancing their claim in these separate
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proceedings. Further, as | have found the Defendant was actively trying to
stop the Claimants from joining the Hathurani proceedings by assuring them
that their funds were safe with him and he would account to them for their
monies — in such circumstances it does not lie in his mouth to assert that their
claims against him are barred by their failure to participate in the Hathurani
proceedings.

Grant Thornton report and letter

101. On 21 November 2011, HMRC opened an investigation into the
Defendant's tax affairs under the code of practice applicable to cases of
suspected serious fraud. The Defendant instructed Grant Thornton to act in
relation to making a disclosure to HMRC's Specialist Investigations Office in
London. Grant Thornton agreed with HMRC that Grant Thornton would
produce a report which covered a number of areas including a complete
review of the offshore structure which was in operation, a review of all
offshore bank accounts which the Defendant had access to and all the
properties purchased by the offshore entities.

102. The report dated 9 October 2012 confirms that Grant Thornton had
conducted "a thorough review" of the Defendant's personal affairs as well as
the offshore companies whose properties were managed by the Defendant as
a partner of Richmond Lodge Management. The report purports to detail "the
relationship between EH, DS, AG and the YJ, specifically looking at the
offshore structure, the flows of monies and the residency of the companies
holding the properties”

103. Grant Thornton informed HMRC that the monies expatriated from
South Africa were owned by the South African businessmen and that the
offshore structure was set up for their benefit in order to protect their
investments primarily in UK property. The properties were managed by
Richmond Lodge Management Ltd. The relationship between the Defendant
and the South African businessmen is described as a trust arrangement and
the Defendant claims to have no interest in almost all of the properties
mentioned in the report. The Grant Thornton report, and the basis upon which
HMRC taxed the Defendant, is inconsistent with his position in the Hathurani
proceedings that he had borrowed monies from Mr Hathurani. The
consequence of that will have been that many of the Jersey companies and the
properties which are the subject matter of the report were owned by the
Defendant and not Mr Hathurani. It is also inconsistent with his case in these
proceedings that in 2009 he took over ownership of A&F and Eastover. The
report confirms that the monies for the purchase of Eastover were provided
by Mr Ganagat. It makes no mention of an agreement in 2009 that
Eastover/A&F would belong to the Defendant in return for £653,009 which
would remain outstanding as an interest free loan.



104. I have identified earlier in this judgment specific areas where the report
undermines the Defendant's case and his evidence to this court. | note
generally, however, that the report suggests much greater dealings with the
Claimants' monies than the Defendant admits, and reinforces my view that the
Richmond Lodge document is intended to record what the Defendant owed
the Claimants at its date. For example it asserts that the Defendant opened
accounts on the instructions of Mr Gangat in the name of Faircliff Financial
SA and managed them between 2004 and 2008. That company and its
dealings were barely explored during the trial. The Defendant, in his
comments on the Grant Thornton annexed to his witness statement, accepts
that he opened Faircliff Financial SA for Mr Gangat but says he did so without
Mr Gangat's knowledge.

105. The Defendant says that he did not read the report until these
proceedings had begun and that it is wrong to suggest that the Claimants had
an interest in any property other than Eastover. | was referred to the notes of
a meeting between Grant Thornton and HMRC on 28 January 2014 which
refers to the problems Grant Thornton were having with payment by the
Defendant. At that point in time the Defendant was not speaking to Grant
Thornton. | do not accept that the report was not based on the Defendant's
instructions and | do not accept that he did not approve of its contents before
it was sent to HMRC. It is clear from the terms of the report that in places
Grant Thornton are reliant on and are reporting to HMRC what the Defendant
has expressly told them. There may have been temporary breakdowns in the
relationship between Grant Thornton and the Defendant but they were
mended and Grant Thornton continued to represent the Defendant and
maintain the position set out in its report throughout 2015.

Emails

106. By 2015 the Claimants were getting increasingly frustrated at being
unable to pin the Defendant down to giving them information or indeed their
assets. Mr Bhawan described the Defendant as constantly "ducking and
diving".

107. In August 2012, while the HMRC investigation was ongoing there was
an exchange of emails between Mr Gangat and the Defendant. On 7 August
2012 Mr Gangat sent the Defendant an email saying the Claimants' and Mr
Seetha's lawyer "would like to know when can you transfer the properties onto
our names".

108. On 7 August 2012 the Defendant replied inviting Mr Gangat to London
when he would make appointments with the lawyers and the directors of the
offshore companies. Further emails were exchanged arranging a meeting in
London where the Claimants would meet Edwin Coe (the Defendant's



lawyer), Grant Thornton (who were acting for the Defendant in the HMRC
inquiry) and Mr Morgan as director of the offshore companies. The meeting
was supposed to happen in October 2012 but it did not take place.

109.

This email exchange is not consistent with the Defendant's case that

from 2009 his only obligation to the Claimants was to pay them £653,009
which was an interest free loan to him. It is quite clear from this exchange
that the Defendant acknowledged that the Claimants were entitled to one or
more properties in the UK which were held within the offshore structure.

110.

There was a further relevant email exchange in 2015, this time between

Grant Thornton and Mr Gangat. On 15 May 2015, Mr Brassey of Grant
Thornton wrote to Mr Gangat explaining that his firm was engaged by the
Defendant to liaise with the UK tax authorities with regards to his historic tax
affairs and saying:

111.
brief:

112.

"As part of this engagement | am required to quantify and disclose Mr
Jassat's personal assets and liabilities. | met with Mr Jassat recently
and he has advised that he owes an amount of money to you along
similar lines to the monies claimed and repaid to Mr Hathurani. At this
point Mr Jassat does not know the exact quantum of monies believed
to be owed to yourself. I am therefore writing to you in order that the
figure can be quantified and disclosed as part of my engagement."

The response from Mr Gangat on 18 May 2015 to Grant Thornton was
"Kindly request Mr Jassat to provide a breakdown of the amount he

believes is due and WE will then consider whether these are correct or
not."

Again, this exchange is not consistent with there being merely an

interest free loan of £653,009 outstanding to the Claimants. If that were the
only obligation of the Defendant to the Claimants, he would have said so to
Mr Brassey and there would have been no need for Mr Brassey to reach out
to Mr Gangat. It is also not consistent with the Defendant only ever having
held one property, Eastover, for the Claimants. Again, if that were the case,
then there would have been no need for Mr Brassey to contact Mr Gangat.
This exchange alludes to a much more involved and complicated accounting
exercise being necessary, as would be the case if the Richmond Lodge
Document was a more accurate record of the assets which the Defendant had
to account for.

113.

In the compromise agreement between Mr Hathurani and the

Defendant, Mr Hathurani accepted that the monies used by the Defendant had



been loaned by him. | have already observed that Grant Thornton's report to
HMRC contradicted this position and analysed the relationship between the
Defendant and Mr Hathurani as an informal bare trustee relationship rather
than a loan arrangement. When challenged by HMRC, Mr Brassey defended
his position in a letter dated 3 August 2015, concluding:

114.

"This demonstrates further proof that the arrangement is along the
lines of an informal bare trust relationship rather than a loan
agreement...

Please note that the monies in Switzerland, that [Mr Jassat] utilized in
his role as bare trustee, were originally from [Mr Hathurani] and his
business partners. The settlement between [Mr Jassat] and [Mr
Hathurani] only accounted for the monies owed to [Mr Hathurani] and
therefore a substantial amount yet to be quantified is still owed to the
other individuals in South Africa"".

In light of his earlier email to Mr Gangat, the reference to other
individuals in South Africa plainly included the Claimants. The
reference in his earlier email to the Defendant owing the Claimants
money "along similar lines to the monies claimed and repaid to Mr
Hathurani" therefore appears to acknowledge that the Defendant had
invested the Claimants' monies and a substantial unquantified amount
was due to them. Again this is not consistent with his case that he had
only ever acquired one property with their money (the amounts due
being easily quantifiable), nor with his case that in 2009 it was agreed
that the Claimants' interest in Eastover would be converted into an
unsecured interest free loan of £653,009.

On 3 July 2015, Mr Gangat and the Defendant exchanged emails. Mr

Gangat forwarded a copy of the Richmond Lodge Document to the Defendant
and said:

"[Mr Bhawan] asked me to forward this promise and acknowledgment.
| have left several messages for you to return my call. | just feel that
the way you are treating us is definitely unfair. "

The Defendant responded the same day saying:

"My apology if you think | am treating you unfairly but | swear on my parents
grave | do not have the intention of misleading or stealing any of yours Suru
or Steves funds. | am in a difficulty financially and am in no means of paying
or settling at present. | think it would be good for me to come to SA or for you
to come to the UK and see for yourselves."



This is again inconsistent with the Defendant's case. The Defendant did not
disown the Richmond Lodge Document, as he surely would have done if, as
he now says, most of it was not correct and "irrelevant as between us". He did
not, as one would naturally have expected if his case was true, assert that all
he owed the Claimants was £653,009. The reference to "yours Suru or Steves
funds" again suggests that the Defendant believed he had assets belonging to
the Claimants and Mr Seetha for which he had to account — and is not
consistent with him simply owing the Claimants a debt.

F) The claim for an Account

115. Much of the submissions from both parties focussed on the principal
contention pleaded in the Amended Particulars of Claim that the Defendant
held the Claimants' monies derived from the Swiss accounts and/or the assets
set out in the Richmond Lodge document on an express trust for the
Claimants. The difficulty with that contention is that the evidence suggests
that while the Defendant had control over the Claimants' monies, and they
were invested and dealt with at his direction, they were actually held in
offshore structures held initially by Jersey entities for the Claimants and then
transferred to the Richmond Trust. The Claimants have been unable to
identify any property vested in the Defendant as trustee, nor it seems was there
ever any intention that it should be. It is a principle of trust law that in cases
of a lifetime trust where the settlor and the trustee are not one and the same,
there needs to be a complete and enforceable transfer of trust property to the
trustee to constitute the trust; see Lewin on Trusts 20" ed Chapter 3. The
Defendant is not therefore a trustee of an express trust.

116. The Claimants have however, also pleaded (paragraph 35 to 38 of the
Amended Particulars of Claim and paragraph 7 of its prayer) that the
Defendant's "dealings with the Claimants gave rise to a relationship of
complete trust and confidence with the Claimants™ and it is averred that the
Defendant owed fiduciary duties to the Claimants including a duty to account.

117. In Al- Dwaisan v Al-Salam [2019] EWHC 301 HHJ Hodge QC sitting
as a judge of the High Court began his analysis as follows:

"I take as my starting point the observations of Baker J, sitting
in the High Court of Ireland, in the case of Best v
Ghose [2018] IEHC 376 at paragraphs 42 to 44:

"42. ... An obligation to account is implicit in a fiduciary
relationship, but it is not always easy to ascertain if a
relationship imports fiduciary obligations.

43. | find of particular benefit the statement of principle
contained in McGhee: Snell's Equity (33rd ed., Sweet &
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118.

Maxwell, 2015), where the obligation to account is explained
as one which arises out of the receipt by a person of property
'in an accountable capacity', at para. 20-015, and although that
description might appear to be tautological, it is useful as it
identifies the key component. The accountable capacity is one
that arises in any circumstance where it can be shown that a
person has control of property which belongs to another. As
Snell says, the central case is that of an express trustee but the
principles apply to various categories of relationships,
including ‘agents who control property belonging to the
principals', at para. 20-012.

44. Snell also suggests that '[t]he claimant bears the onus of
proving that the defendant has received property into their
control in circumstances sufficient to import an equitable
obligation to handle the property for the benefit of another’, at
para. 20-015."

In other words, where A has control of property belonging to B in

circumstances where viewed objectively B is entitled to expect A to
administer that property for the benefit of B, then equity enforces A's
obligation of due administration by requiring A to account for his dealings
with B's property.

119.

In many cases, the property will be vested in A, but that is not a

requirement. It is sufficient that A has control over it, that being the "key

component”.

G) Conclusions

120.

The Defendant has had control of the Claimants’ monies and the

investments made from those monies. The Claimants expected the Defendant
to administer those assets for their benefit, and were entitled to do so. The
Defendant accepted a power of attorney over the Claimants' Camelot account
and thereby agreed to be their agent in managing that account (see paragraph
45 above). The Defendant also agreed to invest their monies on behalf of the
Claimants and controlled those investments by giving instructions to the
offshore entities which held them (see paragraph 56 to 58 above). It is no
surprise, therefore, that a court of equity will make the Defendant account for
his dealings with those assets.

121.

It was contended on behalf of the Defendant that the funds in the Swiss

bank accounts were subject to the ultimate control and supervision of Mr
Hathurani. This is part of a submission that if the Defendant is accountable to
anyone, it is to Mr Hathurani alone. | reject that submission. | accept that Mr
Hathurani was the dominant character, and took charge of the process of



expatriation, but he did not have any authority from the Claimants to deal with
their share of the expatriated funds save as directed by them. The monies were
paid in the first instance into a main account which was regarded as an account
held for Mr Hathurani and he may have exercised a degree of control over
when a division of those funds was to occur. He did not have authority to
allow the Defendant to make withdrawals from that account by way of loan
or for the purposes of investment save in respect of his share. The Defendant
was aware that the funds credited to Mr Hathurani's account represented funds
which belonged to the South African businessmen together, and he was
therefore accountable to them all for his dealings with their money. Once an
apportionment of those funds had occurred and had been paid into individual
accounts, the Defendant was bound to deal with the funds in the Claimants'
account on the instructions of the Claimants alone. In practice Mr Hathurani
may well have been consulted by the Defendant and in practice the Defendant
may not have done anything without Mr Hathurani's approval. Mr Hathurani
clearly had an interest in ensuring that his colleagues did not use their monies
in a way which attracted the attention of the South African authorities.
However, the funds in the Claimants' original Swiss bank account (Camelot)
belonged to the Claimants as the Defendant well knew, and the only reason
he was in a position to control those funds was because Mr Gangat had given
him a power of attorney over that account. He is therefore accountable to the
Claimants. Further his investments in UK property were initially authorised
by the Claimants, not Mr Hathurani, and he is answerable to them in respect
of what came of those investments.

122. It seems that some of the Claimants' assets have been transferred on the
Defendant's instructions to the Richmond Trust. That Trust has a governing
law which is not the law of England and Wales and has trustees outside the
jurisdiction who are not parties to these proceedings. The transfer of the
Claimants assets to it was not authorised by the Claimants and the Defendant
readily accepts that the Claimants were unaware of the transfer. That was a
breach of fiduciary duty by the Defendant. If the Claimants' assets have been
lost then the Defendant is personally liable for the consequences of his breach
of fiduciary duty.

123. I will therefore order an account and all necessary and consequential
inquiries together with judgment for the sums found due on the taking of the
account. I will hear submissions on the form of the order, but the starting point
for any accounts and inquiries should be the Richmond Lodge document
which is in my judgment an acknowledgment by the Defendant of the state of
the account as between the Claimants and the Defendant which the Claimants
accepted and agreed. It is effectively an account stated as at that date.

124, | should add that there was a dispute as to whether at some point in or
around 1991 the Defendant asked the Claimants if he could borrow $1m to



repay Mr Seetha monies which he had appropriated from Mr Seetha. | accept
the Claimants' evidence on this issue but there is no evidence that the
Defendant in fact took any monies from the Claimants or whether he paid
those monies back. On the basis of the account | am proposing to order,
commencing with the Richmond Lodge Document as a statement of the
account as at its date, it is not necessary to investigate that issue further.
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Eason Rajah QC:

1. This trial was conducted on a fully remote basis. It is the trial of liability
pursuant to the order of Deputy Master Nurse dated 9 March 2020 which
directed a split trial. That order identifies the issues which might need to be
determined to establish liability rather than quantum and disclosure has been
restricted to those issues. | have concluded that it is not necessary to
determine every issue identified in that order to determine the issue of
liability.

2. This judgment is structured as follows:

A) Introduction
B) Approach to the evidence
C) The witnesses
D) The documentation
E) The facts (and findings)
The Jumbo Group and SARS
The expatriation of funds from South Africa
The Swiss bank accounts
Ownership of the funds in Swiss bank accounts
Investment in UK real estate
Breakdown in relations in 1998
The Richmond Trust
The Hathurani Proceedings
The Richmond Lodge Document
Grant Thornton report
Emails
F) The claim for an account — the law
G) Conclusions

A) Introduction

3. The Claimants, Anwar Gangat and Surendra Bhawan, are businessmen
resident in South Africa. The Defendant, Yusuf Jassat, is a British national,



resident in London, who has a number of business interests, including a
property related business in partnership with his wife which trades as
Richmond Lodge Management.

. The Claimants were, with two other South African businessmen (Edrees
Hathurani and Dinesh Seetha), the principal shareholders in that part of the
Jumbo Group of companies which carried on a legitimate cash and carry
business in South Africa from the mid-1980s until the sale of the business in
1998. During this period an "off book™ cash business ("the cash business")
was run alongside the legitimate business of the Jumbo Group companies.
The profits of the cash business were not declared to the South African
Revenue and tax was not paid on them at that time. A portion of the profits
from the cash business was expatriated from South Africa, in breach of South
African exchange control requirements in place at the relevant time, and
placed in Swiss bank accounts.

. The Claimants' case is that the monies in the Swiss bank accounts belonged
to them and to Mr Hathurani and Mr Seetha in shares agreed between
themselves. The Swiss bank accounts were placed under the control of the
Defendant. Initially, they say, the Defendant obtained their consent to the
application of the monies in the Swiss accounts in the purchase of UK real
property on their behalf, but over the years they lost oversight of the
Defendant's actions with their funds. The Claimants now seek orders for
accounts and inquiries to establish what has become of their share of the funds
in the Swiss bank accounts under the Defendant's control, and equitable
compensation for breach of trust and breach of fiduciary duty.

. The Defendant accepts that he had some control of the Swiss accounts. He
puts the Claimants to proof of their interest in the funds in those accounts. No
positive case has been pleaded by the Defendant, but at trial it was argued that
the Claimants cannot discharge the burden of proving their interest because
the correct legal analysis of the position in South Africa is that the profits of
the cash business are really the property of the Jumbo Group companies which
carried on the legitimate cash and carry business.

. If the Claimants can overcome that hurdle, the Defendant says that he
managed all the Swiss accounts in accordance with Mr Hathurani's
instructions and he says that so far as he was concerned the monies were Mr
Hathurani's, or, at least, his to deal with as he thought fit. In essence he says
that any duty he has to account in respect of the Swiss bank accounts is a duty
to account to Mr Hathurani, not the Claimants, and that any claim the
Claimants may have in respect of those accounts is against Mr Hathurani.

. Mr Hathurani brought proceedings in the High Court in 2008 in relation to
the Defendant's handling of the funds in the Swiss accounts and those



proceedings were compromised in 2011 on the basis that the Defendant would
pay Mr Hathurani £8,750,000 by 31 January 2012. The Defendant no longer
pursues his pleaded case that Mr Hathurani was acting on behalf of the
Claimants in those proceedings and that the compromise of those proceedings
extinguished any claim they may have in the expatriated funds. The
Defendant does assert that it would be an abuse of process for the Claimants,
who he says chose not to join those proceedings, to seek to assert an interest
in any asset claimed by Mr Hathurani in the Hathurani Proceedings. This is
significant because Mr Hathurani claimed that the Defendant had acquired a
shopping centre at New Ash Green (“"New Ash Green") for Mr Hathurani,
whereas the Claimants contend that they have a 20% interest in it.

9. The Defendant says that he acquired only one property, called Eastover, for
the Claimants in 1991 using a Jersey corporate vehicle for that purpose. He
says the Claimants agreed with him in 2009 that he should pay them £653,009
in respect of their interest in Eastover which would be treated as an interest
free loan. He accepts that it has not been repaid.

10.The Claimants say that the Defendant controls much more property acquired
with their funds than simply Eastover. They rely on a document which the
Defendant accepts that he prepared and signed in 2009 in which he
acknowledges holding in addition to Eastover (and its rent and investments
made from its rent) further sums in cash of approximately $7.5m and a 20%
share of the shopping centre at New Ash Green. The document was also
signed by his daughter and it has been called the "Richmond Lodge
Document” in these proceedings. At the pre-trial review | directed that the
original Richmond Lodge Document be produced by the Claimants for
inspection. The original which was produced is identical in all respects save
that it is clear from the placement of the signatures that it is a different
document to the document which was disclosed by both sides. The Defendant
alleges that this recently produced document is a forgery.

11.0Other issues were raised by the pleadings which have fallen by the wayside.
There was on the face of the pleadings a dispute between the parties as to the
consequences of the South African tax and foreign exchange evasion involved
in the expatriation of the funds in the first place. Expert evidence from South
African lawyers was filed and served by both parties. There is broad
agreement between the experts and neither were called as witnesses. In light
of their evidence much of the dispute on illegality has fallen away and the
Defendant restricts his argument on the doctrine of illegality to the argument
that there should be a stay of any money judgment against the Defendant. If
the Claimants can establish that it was their money which was used to acquire
Eastover, he says the only order which should be made is an order for the
payment of £653,009 and that such order should be stayed until the Claimants



have secured that its enforcement would not be a further breach by them of
South African exchange control regulations.

B) Approach to the evidence

12.There is a considerable conflict in the evidence. Both sides accuse the other
of giving dishonest evidence.

13.1In resolving the conflict of evidence in this case | have sought to adopt the
approach described by Robert Goff LJ (as he then was) in The Ocean
Frost [1985] 1 Lloyd's Reports 1 at p.57:

"It is frequently very difficult to tell whether a witness is telling the
truth or not; and where there is a conflict of evidence such as there was
in the present case, reference to the objective facts and documents, to
the witnesses' motives, and to the overall probabilities, can be of very
great assistance to a Judge in ascertaining the truth."”

14.This passage has been repeatedly cited with approval and applied by
subsequent cases; see for example Bancoult, R (on the application of) (no3) v
Secretary of State for Foreign and Commonwealth Affairs [2018] UKSC 3 at
paragraphs 100-101.

15.1 also note that the matters on which the witnesses have given evidence date
back to the 1980's and 1990's. Where witnesses give evidence on matters
which have taken place so long ago, there is bound to be detail upon which
their memory cannot be expected to be reliable.

16.Ordinarily the court would be assisted by contemporaneous documentation.
In this case, there are some contemporary documents available but it is a
feature of this case that the South African businessmen were seeking to
conceal their connection with the expatriated funds from the South African
authorities. There was therefore an aversion to creating or keeping
documentary records which might now be helpful to a court. There are
subsequent events which may shed some light on the issues, and some of those
events have generated documents. On any view the documentation which is
available is not complete, and there is always a danger when the
documentation available is incomplete that the picture that is disclosed is
misleading. This is a particular danger where it is said that there has been
deliberate suppression of relevant documents by one or other side in a case.

17.Notwithstanding these challenges, | do my best to assess the rival versions of
the truth against an objective assessment of such reliable facts as there are,
and the overall probabilities.
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C) The witnesses

18.All the witnesses gave evidence remotely from the offices of a firm of
solicitors, with a legal representative of each side present in the room as an
observer. The Claimants gave evidence from Johannesburg and Durban. The
Defendant, Ms Jassat and Ms Atkins gave evidence from London. The parties
agreed at the pre-trial review that neither Claimant would listen to the
evidence given by the other and would not read the daily transcripts of the
other's evidence until after they had both completed giving their oral evidence.
There is no suggestion that this did not happen.

Anwar Gangat (First Claimant)

19.There were a number of difficulties with Mr Gangat's evidence. His witness
statement was plainly drafted for him and at times he seemed surprised by
what it said. There were also a number of inconsistencies between his witness
statement and the Particulars of Claim. Both the Claimants had been ordered
by Deputy Master Nurse on 20 March 2020 to search for and disclose a
number of categories of documents including all documents relating to an
inquiry by the South African Revenue Service ("SARS") into the cash
business and the expatriated funds. Mr Gangat and Mr Bhawan both maintain
that apart from settlement agreements and an email, they have no such
documents relating to their dealings with SARS. A disclosure list with a
statement of truth was prepared by each of them confirming that they had
searched for and disclosed all documents relating to the SARS inquiry. When
Mr Khan was opening the Claimants' case on Day 2 of the trial, he sought to
deduce how much money had been expatriated from South Africa and paid
into the Swiss accounts from the amount of tax paid pursuant to the settlement
agreements. However, it soon became clear that the basis on which the tax
paid had been calculated was not in evidence. Overnight, a letter from the
South African Revenue Service which addressed this issue and confirmed Mr
Khan's instructions was produced by Mr Gangat. The Defendant did not
oppose the introduction of this document into the trial bundle on Day 3 but
when Mr Gangat gave evidence he was cross examined at length by Mr Peters
about the discovery of this document. Mr Gangat maintained that the
document was found in a box of old cheque books which had not previously
been searched and was the only further document relating to the SARS inquiry
that had been found. He was unable to explain satisfactorily why it had
suddenly occurred to him to search this particular box overnight, nor why it
had not occurred to him to do so when he had been ordered by Deputy Master
Nurse to search for documents in 2020. This was not credible evidence and |
reject it. The SARS inquiry was a major inquiry which lasted several years
and (as Mr Bhawan readily agreed) generated an enormous amount of
documentation. The settlement agreements can be avoided by SARS if the
Claimants have failed to make full disclosure to SARS. The suggestion that



the Claimants have kept almost no documents at all relating to the inquiry and
what they have communicated to SARS is not credible. Nor is it credible that
only one further document beyond those disclosed was kept which Mr Gangat
conveniently found overnight and which conveniently addressed the point on
which their counsel had got into difficulty earlier that day.

Surendra Bhawan (Second Claimant)

20.Mr. Bhawan's witness statement was unsatisfactory because it simply adopted
what Mr Gangat had said. However, he was cross examined at some length
and his evidence, in his own words, was consistent on material aspects with
that of Mr Gangat. He was careful not to claim or assert knowledge which he
did not have and he was quick to accept things which were not correct or
accurately stated. However, he became very uncomfortable when cross
examined as to why there had been no wider disclosure of documentation
relating to the SARS inquiry and I did not find his evidence on this issue
credible.

Yusuf Jassat (Defendant)

21.Mr Jassat was, by far, the least satisfactory witness. He was argumentative
and evasive and it became clear that on certain issues he was either lying to
this court or had lied in his witness statement in the Hathurani proceedings.
In his witness statement in the Hathurani proceedings he said that New Ash
Green was purchased with monies belonging to all the South African
businessmen and was therefore owned as to 60% by the Claimants and Mr
Seetha. This is directly contrary to his case in these proceedings where he says
New Ash Green was purchased with Mr Hathurani's money and that the
Claimants and Mr Seetha have no interest in it. When cross-examined, his
evidence to this court was that his witness statement in the Hathurani
proceedings was not true, and he had known it was not true when he signed
the Statement of Truth to it. That is a prima facie contempt of court. He
claimed that he had intended to say the opposite in the witness box in the
Hathurani proceedings unless the Claimants and Mr Seetha came to give
evidence to support what he says was their assertion (made in 2009) that the
property was purchased with joint monies. Firstly, this is not mitigation for
making a false Statement of Truth. Secondly, the supposed mitigation does
not stand up to scrutiny — the last amendment to his WS was made just 2 days
before the trial was due to start and it would have been abundantly clear by
then that the Claimants and Mr Seetha had not provided witness statements
and were not coming to give evidence for him.

Defendant's witnesses — Ms Shakera Jassat and Bernadette Atkins.



22.1 also heard evidence from Shakera Jassat who is the Defendant's daughter
and from Bernadette Atkins who works for the Defendant. They were both
clearly loyal to the Defendant and trying to give evidence which helped him,
but were nevertheless honest witnesses. In the end there were aspects of their
evidence on which I am satisfied they were simply mistaken.

D) Documentation

23.The principal sources of documentation available at trial were (a) the
documentation disclosed in, and generated by, the Hathurani proceedings and
(b) a report prepared by Grant Thornton on behalf of the Defendant and its
annexures (c) emails and correspondence passing between the parties and
their advisors.

24.The Grant Thornton document is a significant document in these proceedings.
On 21 November 2011 HMRC opened an investigation into the Defendant's
tax affairs under the code of practice applicable to cases of suspected serious
fraud. The Defendant instructed Grant Thornton to act in relation to making
a disclosure to HMRC's Specialist Investigations Office in London. The
report dated 9 October 2012 confirms that Grant Thornton had conducted "a
thorough review" of the Defendant's personal affairs as well as the offshore
companies whose properties were managed by the Defendant as a partner of
Richmond Lodge Management. Grant Thornton had been given access to the
historic records of the offshore entities for that purpose as well as to the
Defendant's bank statements and the bank statements of all bank accounts
managed by him on behalf of third parties. The report is some 71 pages long
and its appendices occupy three volumes of the trial bundle.

25.The annexures to the Grant Thornton report, together with the documents
disclosed in the Hathurani proceedings means that there is contemporaneous
documentation available in relation to the Swiss bank accounts, the Jersey
offshore structures, the properties which had been acquired and Mr
Hathurani's dealings with SARS. The documentation is incomplete but | have
found it helpful in building a picture of what occurred.

26.The Grant Thornton report, and the documents generated by the Hathurani
proceedings are also a source of previous statements which have been made
by or on behalf of the Defendant and Mr Hathurani and are helpful in
assessing where the truth lies in this case.

E) The facts

27.1 will now set out the facts, and my findings where the facts are disputed, in
broadly chronological order. Inevitably my consideration of issues which are



dealt with later in this judgment have affected my conclusions on issues dealt
with earlier.

The Jumbo Group and SARS

28.In the early to mid-1980's the Claimants became shareholders in various
companies in the Jumbo Group in South Africa. The other major shareholders
in those companies were Edrees Hathurani and Dinesh Seetha.

29.The general structure of the shareholdings was that Mr Hathurani and Mr
Seetha each had a 40% interest and the Claimants each had a 10%
shareholding, although there were other minor shareholders in some
companies. Mr Hathurani, Mr Seetha, and the Claimants are referred to
together in this judgment as "the South African businessmen".

30.The Jumbo Group companies carried on a cash and carry business, the profits
of which were disclosed to SARS and on which tax was paid.

31.1n about 1998, the cash and carry business was sold. The circumstances of the
sale led to an acrimonious falling out between Mr Hathurani on the one hand
and Mr Gangat, Mr Bhawan and Mr Seetha on the other.

32.SARS had concerns about the sale of the Jumbo companies and in or about
2006 convened an inquiry into the sale and the manner in which the proceeds
of sale were dealt with by the South African businessmen.

33.Mr Hathurani provided SARS with an affidavit dated 26 April 2008 as part of
a compromise of the claims against him by SARS and as part of an agreement
with SARS that he would be afforded immunity from prosecution. In that
affidavit he made voluntary disclosure to SARS of an "off book™ cash
business which had operated for a decade or so alongside the legitimate cash
and carry business of the Jumbo Group. The Claimants and Mr Seetha were
informed that Mr Hathurani had settled his disputes with SARS and had made
full disclosure in respect of the cash business. Mr Seetha then made a
statement, which each of the Claimants and Mr Seetha confirmed as true in
affidavits made on or about 21 May 2008 in which they too made voluntary
disclosure in respect of the "off book" cash business.

34.SARS entered into settlement agreements with each of the Claimants (and Mr
Seetha) conditional upon each making full disclosure to SARS. The accounts
of Mr Hathurani and Mr Seetha in their affidavits to SARS are the same in
many material respects and, where they are, | regard these affidavits as a
broadly reliable account. In circumstances where Mr Seetha apparently had
not seen Mr Hathurani's affidavit when he made his own affidavit, this
suggests that where they say the same thing, both Mr Hathurani and Mr Seetha



were telling the truth. In light of the bad feeling between the South African
businessmen, and Mr Hathurani's apparent desire to get his former business
partners into trouble with SARS, the similarity in accounts is not attributable
to collusion. The account set out in the affidavits broadly accords with the
Claimants' evidence (although there are anomalies as to dates, which I
consider understandable having regard to the time which has lapsed since
these events) and it accords with what the Defendant says that he understood
from what he had been told by the South African businessmen in about 1991.

35.1 have found the affidavits broadly reliable but | do not accept everything that
is said in the affidavits. One issue, for example, on which | do not accept Mr
Seetha's affidavit as correct, is his attempt to downplay his and the Claimants'
knowledge of the expatriation process and of the operation of the Swiss bank
accounts suggesting that "Mr Hathurani controlled this entire side of the
Jumbo operation®. It is highly improbable that the Claimants and Mr Seetha
would have let Mr Hathurani keep them completely in the dark as to what had
become of their share of the expatriated monies. While Mr Hathurani may
have dealt with the expatriation of the funds, the Claimants and Mr Seetha
were clearly involved in the Swiss bank accounts, visiting Geneva to create
their own individual accounts and to arrange the division of funds between
the South African businessmen. They claimed that they had no direct contact
with Mr Jassat but in fact they gave evidence that he visited them in South
Africa, they visited him in London and Mr Gangat gave evidence of telephone
calls and email contact. According to Mr Hathurani it was Mr Gangat and Mr
Seetha who were responsible for the division of the expatriated monies.

The expatriation of funds

36.The voluntary disclosure made by the South African businessmen to SARS
confirmed that a portion of the profits made by the cash business had been
secretly expatriated in breach of South African exchange control regulations
("the expatriated funds").

37.1t was agreed between the South African businessmen that their shares in the
cash business and the expatriated funds would be 40% for each of Mr
Hathurani and Mr Seetha and 10% for each of Mr Gangat and Mr Bhawan.

38.Mr Bhawan's evidence was that between 1987 and 1997 a sum of 207m South
African Rand was expatriated to Swiss bank accounts. Mr Bhawan's evidence
was that he worked closely with the Jumbo Group accountant, Mr Yunus
Moolla. Mr Moolla kept records of the profits made by the cash business and
the amounts expatriated. Mr Seetha exhibited to his affidavit to SARS
schedules which had been prepared by Mr Moolla as the best available
information about the amounts expatriated. Schedule A to Mr Seetha's



statement appears to show that the cash business generated profits of
approximately R209m of which approximately R207m was expatriated.

39.Mr Hathurani was the dominant figure amongst the South African
businessmen and organised for the expatriated funds to be paid into Swiss
bank accounts. Mr Hathurani said in his affidavit that this involved the use of
a number of middlemen in South Africa and involved the payment of
commission of between 2% and 5% on the amounts transferred. Mr
Hathurani's affidavit to SARS also said that records had been kept by Mr
Moolla and invited SARS to contact Mr Moolla and Mr Bhawan for further
details. He estimated that the amounts expatriated were approximately
R200m.

40.The letter from SARS to Mr Gangat on 3 February 2009 (which was disclosed
during the hearing in circumstances described in paragraph 20 above)
indicates that Mr Gangat's evidence to the inquiry was that R207m had been
expatriated and that SARS accepted Mr Moolla's schedule as accurate and
levied tax at the rate of 45% on each of the Claimants' 10% share of the
R209m profits.

41.1t is not necessary for me to determine exactly how much was expatriated
from South Africa, but it is helpful to understand the scale of the operation
and the sums involved. It seems that the sums which were expatriated from
South Africa during the 1980s and 1990s to Swiss bank accounts, which will
have been reduced by the commission of the middlemen, was somewhere in
the region of R200m.

The Swiss bank accounts

42.The Defendant and Mr Hathurani had known each other from the 1970s.
According to Mr Hathurani's affidavit to SARS, bank accounts were
established under the Defendant's control at Banque Multi Commerciale
("BMC") which became Banque Safdie. The accounts were given names
which disguised the identity of the true account holder. Initially Mr Hathurani
was the account holder, but to protect himself, Mr Hathurani instructed the
Defendant and his bankers in the late 1980s to change the identity of the
account holder to the Defendant.

43.The Defendant was given a power of attorney to control these accounts which
he says he did on Mr Hathurani's instructions. The expatriated funds were
paid into these accounts.

44.1n the late 1980s or early 1990s Mr Seetha and Mr Gangat came to London
and met with the Defendant. Mr Gangat and Mr Bhawan gave evidence that
this trip was made because some US$20m had now accumulated in the main



Swiss bank accounts and it was time for it to be distributed amongst the South
African businessmen.

45.The Defendant says that it was at this point that he was told that the
expatriated funds were owned as to 40% by Mr Hathurani, 40% by Mr Seetha
and 20% for Mr Gangat. In fact the position was more nuanced. Mr
Hathurani's and Mr Seetha's share included an interest intended for certain of
their relatives. Mr Gangat's share was held equally for Mr Gangat and Mr
Bhawan. Mr Bhawan has been content to leave it to Mr Gangat to represent
him and deal with his interest. The Defendant learnt only later of Mr Bhawan's
interest.

46.The Defendant says that Mr Hathurani instructed him at this time that Mr
Seetha and Mr Gangat would be responsible for splitting the expatriated funds
that came into Mr Hathurani's accounts. Mr Seetha, Mr. Gangat and the
Defendant then travelled together to Geneva where further accounts were
created at BMC to hold the personal shares attributable to each of the South
African businessmen in the expatriated funds. The account created to hold the
share of the Claimants was called "Camelot" and the account holder was Mr
Gangat. The Claimants each gave evidence that the amount transferred into
Camelot on this occasion was $4m. The Defendant was given a power of
attorney to control Camelot.

47.Apart from some bank statements for a limited period in the 1990s, there is
very little documentary evidence of the Swiss bank accounts available at this
trial. It seems that over the years many accounts were opened (and closed) at
BMC, Banque Safdie and elsewhere (the Defendant refers to accounts at
Merrill Lynch) and that the Defendant had signing authority over these
accounts. The Defendant accepts that he eventually became the account
holder of at least some of these accounts.

48. 1t was nevertheless common ground between the Claimants and the Defendant
in their evidence (and in the Defendant's amended third witness statement in
the Hathurani proceedings) that there was always at least one account of Mr
Hathurani's which was earmarked to receive the funds on expatriation and
before division between the South African businessmen. The account so used
changed from time to time. Initially, at least, it was an account called "B.
Kidney". It was also common ground that after the first visit to Geneva for
the initial division of $20m there were thereafter individual accounts for the
benefit of each of the people who had an interest in the expatriated funds.
These were also controlled by the Defendant. Again the accounts so used
changed from time to time.

49.The Claimants say that, after this initial distribution, further sums were
expatriated from South Africa, and apart from $12 million, were distributed



in the agreed proportions to the individual accounts of each of the South
African businessmen. The affidavits filed by Mr Seetha and Mr Hathurani
said the same to SARS.

50.According to Mr Hathurani the remaining $12m was to have been shared in
the agreed proportions, but this did not take place because the monies were
misappropriated by the Defendant.

51.The Claimants evidence, consistent with Mr Hathurani's position in the
Hathurani proceedings, was that over time the Defendant acquired a position
of complete control over the Swiss bank accounts and only he knew what
accounts existed, and whose money they held. | accept that evidence.

52.The Defendant accepts that he has provided no account to the Claimants for
his dealings with either the monies in their individual account, originally
Camelot or such successor that he may have set up, nor in respect of his
dealings with the main accounts which he accepts he knew was held as to 20%
for the Claimants.

Ownership of the funds in Swiss bank accounts

53.This is a convenient point in this judgment to consider the non-admission by
the Defendant of the plea that the Claimants owned the funds in the Swiss
bank accounts. Although no positive case is pleaded, the Defendant now
contends that the correct legal analysis is that monies made by the "off book"
business must have belonged to the Jumbo Group companies from whose
premises the business was conducted. In support of this contention the
Defendant points to the letter from SARS dated 3 February 2009 (which was
disclosed in the circumstances described in paragraph 20 above) dismissing
the same contention being advanced on behalf of Mr Gangat.

54.1t seems to me that such a fundamental point should have been positively
pleaded and is not, but | have considered it anyway, and | am satisfied that
the funds belong to the Claimants for two reasons.

55.Firstly, the "off book" business was investigated during the SARS inquiry and
SARS concluded that the cash it generated belonged to the South African
businessmen and taxed them accordingly. It dismissed the attempt by Mr
Gangat's South African lawyers to argue the point now raised by the
Defendant. SARS was in a much better position than this court to assess what
the correct analysis of the position was. The evidence of what occurred is
consistent with this being an illicit business by the South African businessmen
and not the companies. The cash from the "off book" business was never
included in any of the Jumbo Group companies accounts and there is no
evidence of any claim having ever been made to those monies by any of those



companies. The Defendant cannot identify which Jumbo Group companies it
says own the profits of the "off book" business and the constitutional
documents of those companies or details of their directors and shareholders
are not available. There is no evidence of what knowledge the directors of any
particular company may have had of the "off book" business and no evidence
of South African company law which might affect the issue of ownership of
the "off book" business. I reject the invitation, based on such flimsy evidence,
to speculate that the companies, and their directors, were complicit in the
South African businessmen's conspiracy.

56.Secondly, and in any event, I am not concerned with who owned the cash
generated by the "off book" business. That cash was given to middlemen and
no one in this case knows where it went. | am concerned with dealings with
monies standing to the credit of the account holders of various Swiss bank
accounts. Those accounts were initially in the names of the South African
businessmen and may later have been transferred to accounts in the name of
the Defendant as their agent and pursuant to powers of attorney granted to the
Defendant by them. Whatever personal claims any third party such as the
Jumbo companies might have against the South African businessmen it is
clear that the chose in action represented by the debt owed to the account
holder by the Swiss banks ultimately belonged to, or was held for, the South
African businessmen.

Investment in UK real estate

57.There is no dispute that the Defendant used funds from the Swiss bank
accounts to invest in real estate in the United Kingdom. He began by investing
Mr Hathurani's monies in property (the basis of his agreement with Mr
Hathurani was disputed in the Hathurani proceedings). He was later asked by
the Claimants and Mr Seetha to invest their monies in property on their behalf.
The Defendant agreed.

58.The Grant Thornton report to HMRC on behalf of the Defendant identified
53 commercial and residential properties acquired between 1988 and 2005 by
or on the instructions of the Defendant almost all of which were properties in
which Grant Thornton said the Defendant had no interest and had been
acquired primarily for the South African businessmen.

59.The properties were initially purchased in the names of a series of companies
incorporated in Jersey. Sixteen companies were identified by the Grant
Thornton report. Of those companies six were identified as having been set
up for the benefit of Mr Hathurani, three for the benefit of Mr Seetha, three
for the benefit of Mr Gangat (and therefore Mr Bhawan) and one for the
benefit of all of them. Offshore corporate services providers supplied the
directors to the Jersey companies and executed declarations that the



shareholdings were held by them as nominee for the relevant South African
businessman. These companies were managed and controlled by the
Defendant and the offshore nominees took their instructions from the
Defendant. The Defendant says that Richmond Lodge Management in which
he and his wife are partners, acts as property management agents for the
offshore companies, collecting rent and maintaining the properties.

60.The Defendant confirmed in evidence that the companies set up for the
Claimants were:

a. Alton & Farnham Limited ("A&F");
b. Richmond and Kingston Properties Limited; and
c. Redhill and Reigate Properties Limited.

61. The contemporaneous documentation is not complete, but it is possible to see
that on 16 October 1991 A&F was incorporated as a company in Jersey. On
22 October 1991 each of Trident Nominees Limited, Strategic Management
Limited and Xenith Trust Company Limited all of 17 Bond Street, St Helier,
Jersey executed Declarations declaring that they held the shares of A&F as
nominee and trustee for Mr Gangat. The nomineeship of the shares in A&F
was passed to Guernsey entities in 1992 which executed similar declarations
that they held the shares of A&F as nominee and trustee for Mr Gangat on 28
January 1992. There are declarations of nomineeship for Mr Gangat in respect
of Richmond & Kingston Properties Limited by the Guernsey entities on 4
March 1992 and by CI Law entities in Jersey on the 9 March 1993.

62.0n 11 November 1991 A&F purchased 37/43a Eastover, Bridgewater,
Somerset ("Eastover"). The funds to purchase Eastover were paid by the
Defendant from the Claimants' Camelot account using his power of attorney.

63.The Defendant's case is that this was the only property acquired by him for
the Claimants but the documents suggest that A& F opened bank accounts,
obtained mortgages and invested in other properties and that some properties
were acquired in the name of Richmond & Kingston Properties Limited and
Redhill and Reigate Properties Limited. This is reinforced by the Grant
Thornton report on behalf of the Defendant to HMRC. It says that A&F
acquired further property at Blaby Road. Richmond & Kingston Properties
Limited also acquired property — land at Broadwood rise — this is what has
been referred to as "the mosque land" and there is no dispute that it was
acquired with the rents from Eastover. Blaby Road was transferred to
Richmond & Kingston Properties Limited from A&F for £412,500 in June
1992. The Defendant's evidence to this court is that he had no recollection of



ever acquiring a property at Blaby Road whereas the report says that the
Defendant's instructions to Grant Thornton were as follows:

"[Mr Jassat] states that this property was purchased on behalf of [Mr
Gangat]. [Mr Jassat] confirms that [Mr Gangat] provided the funds to
purchase the property, and that when the property was subsequently
sold, the proceeds were paid to [Mr Gangat]."

The Claimants deny having ever received those monies.

64.1 do not need to determine precisely what property was acquired by the
Defendant for the Claimants but | do not accept that the only properties
acquired by the Defendant using only the Claimants' monies was Eastover,
and the mosque land from its rents. It is inconsistent with the
contemporaneous documents, the Defendant's representations to HMRC in
the Grant Thornton report, the Richmond Lodge Document (which 1 will
come to) and the emails passing between the Claimants and the Defendant
and Grant Thornton (which I will also come to).

65. The company set up for all the South African businessmen was identified in
the Grant Thornton report as Piperton Finance Limited. This company was
used to purchase a shopping centre at New Ash Green with the benefit of a
mortgage and cash from the Swiss "B Kidney" account. | will come to the
Hathurani proceedings later in this judgment but, in his witness statement in
the Hathurani proceedings, the Defendant also said that New Ash Green was
purchased with monies belonging to all the South African businessmen and
was therefore owned as to 60% by the Claimants and Mr Seetha. In those
proceedings Mr Hathurani accepted that he could not gainsay what the
Defendant asserted because only the Defendant knew what monies he had
used. Consistently with what the Defendant said in his witness statement the
Richmond Lodge Document prepared by the Defendant recorded the
Claimants as having a 20% interest in New Ash Green and the similar
document prepared for Mr Seetha recorded that he had a 40% interest in New
Ash Green.

66.The Defendant now seeks to say to this court that New Ash Green was
purchased with Mr Hathurani's money. | reject his evidence on this issue. It
Is significant that the monies came from the B Kidney account which is the
account which was earmarked to receive the expatriated funds before division
between the South African businessmen and so the use of monies from that
account supports the proposition that New Ash Green was purchased with
joint monies. | accept as correct the evidence on this issue that the Defendant
provided in his witness statement in the Hathurani proceedings (later sent to
HMRC on his behalf without correction) and in his representations to HMRC
through the Grant Thornton report. | accept as correct what the Defendant



recorded as to the Claimants' interest in New Ash Green in the Richmond
Lodge Document.

67.The remaining three companies not held for the South African businessmen
were said to have been set up for a Mr Patel who does not otherwise feature
in this litigation.

68. The Defendant accepts that he has provided no account to the Claimants for
his dealings with any of the companies which were created for them and
managed and controlled on his instructions.

Breakdown in relations in 1998

69.As | have already mentioned, the sale of the Jumbo cash and carry business
resulted in a severe breakdown in relations between the South African
businessmen. Mr Seetha's statement to SARS said that after the sale Mr
Hathurani became aggressive and threatening, refused to discuss the
expatriated funds with them and made them feel that their interest in those
funds were lost. Mr Jassat corroborates this with an account of an incident he
witnessed in 2003 when Mr Hathurani attempted to run over Mr Gangat
because he asked for his share of the expatriated funds.

70.There is no suggestion, however, that there was in 1998 any breakdown in the
relationship between Mr Hathurani and the Defendant. That relationship
broke down in 2004 when the Defendant says that Mr Hathurani began to
demand repayment of monies he said were due to him from the Defendant.
That is also what Mr Hathurani said in his affidavit to SARS. According to
the Defendant's witness statement in the Hathurani proceedings he had no
direct contact with Mr Hathurani from October 2004 to 2008.

The Richmond Trust

71.In 2005, shortly after this breakdown in the relationship between the
Defendant and Mr Hathurani, the Defendant gave instructions to the Jersey
nominees to transfer all the Jersey companies to a discretionary trust
constituted under the law of Jersey and for the benefit of his family, called the
Richmond Trust.

72.A copy of the trust deed is one of the few documents in relation to this trust
that is in the bundles. It was initially set up in 2000 as a discretionary trust
with the Red Cross as the only named beneficiary and a power on the part of
the trustees (initially CI Law Trustees in Jersey) to add beneficiaries.

73.The Defendant says that he set up this trust, using a friend in Malawi called
Mr Bhana as a purported settlor (the trust deed itself is silent as to who the



economic settlor is). The Defendant in his witness statement and in his oral
evidence confirmed that the Richmond Trust was set up for the benefit of his
family and his children. On 15 May 2006 CI Law Trustees retired in favour
of Mauritian trustees.

74.The Defendant says that not one of the South African businessmen, not even
Mr Hathurani, was aware of the Richmond Trust. In his evidence the
Defendant said that it was his decision to transfer the companies to the
Richmond Trust.

75.When asked why he had thought it appropriate to transfer Mr Gangat's
companies to the Richmond Trust, Mr Jassatt said he thought it would be safer
and he would just give the companies (or underlying properties) to Mr Gangat
when he asked for them. When it was pointed out that in his witness statement
he had said that as a discretionary trust it was the trustees who have "total
power" over what happens, he said that he thought they would listen to him
or his family. 1 did not find this explanation to be credible, although I note
that the Defendant accepted that it was the Claimants' assets that were being
transferred into the Richmond Trust. In my view it is much more likely that
these assets were transferred into the Richmond Trust because of Mr Jassat's
dispute with Mr Hathurani and as part of an attempt by Mr Jassat to conceal
them from Mr Hathurani and to improve his position in that dispute.

76.0n any view the Defendant was not authorised by the Claimants to transfer
companies held for them into an offshore trust for the benefit of the
Defendants' family. This was simply a misappropriation by the Defendant of
assets which did not belong to him.

The Hathurani proceedings

77.0n 17 October 2008 Mr Hathurani commenced proceedings against Mr Jassat
claiming that his share of the monies in the Swiss bank accounts had been
invested in UK real property pursuant to a partnership between Mr Hathurani
and Mr Jassat. The claim was for in excess of £28m by way of partnership
capital and partnership profits. Mr Jassat's response was that he had taken
monies from the Swiss accounts with Mr Hathurani's permission, on the basis
that the relevant sums were loaned to him by Mr Hathurani. These loans were
interest free, but were to be repaid with a bonus (the amount of which was left
to the Defendant's discretion). The Defendant contended that the total he
borrowed amounted to £7.5m. In the end the claim was compromised at the
doors of the court on the basis that Mr Jassat had received no more than
£7,500,000 of Mr Hathurani's monies and he would repay £8,750,000 by 31
January 2012.



78.1t is significant that in his Defence the Defendant contended that the monies
which he had taken from two of the Swiss Bank accounts and used to purchase
property, namely B. Kidney and Taisen, had belonged to all four South
African businessmen. In answer to a request for further information under
CPR Part 18, Mr Hathurani acknowledged that given the Defendant's control
over the Swiss bank accounts, Mr Hathuirani could not state whether the sums
used were his funds or those belonging to all four South African businessmen.

79.The Defendant's evidence in chief for trial on 6 May 2011 was set out in his
Amended Third Witness Statement dated 4 May 2011 supported by a
Statement of Truth. In that witness statement the Defendant confirmed that he
had control of Swiss bank accounts, some of which contained joint monies
and some of which contained the shares of the individual businessmen. He
reiterated that the B. Kidney account held jointly owned monies. He explained
that Pipperton Finance Limited had acquired New Ash Green with a mortgage
and monies belonging to all four South African businessmen.

80.1n his evidence to this Court, the Defendant recanted what was said in that
witness statement. His evidence to this Court was that New Ash Green was
purchased with Mr Hathurani's money. His only investment for the Claimants,
he said, was Eastover.

81.As | have already made clear | reject the Defendant's evidence that New Ash
Green was purchased with Mr Hathurani's money alone, rather than with a
mortgage and money from the B Kidney account belonging to all four South
African businessmen.

The Richmond Lodge Document

82.Mr Seetha is recorded in the Isadore Goldman attendance note as having said
that notwithstanding the acrimony between Mr Hathurani and the other South
African businessmen over the sale of Jumbo and the SARS inquiry, Mr
Hathurani had contacted him in December 2008, was extremely cordial to
him, and invited him to join him in his fight against the Defendant. Mr Seetha
declined.

83.The Defendant's evidence is that when the Hathurani proceedings
commenced, he called Mr Gangat and Mr Seetha and invited them to come to
London. The Defendant says that he invited them to come to London to see if
the trustees would allow them to take their property in Eastover. | do not
accept that was the real reason. The Defendant had not communicated with
Mr Seetha and Mr Gangat for years and for years had displayed no indication
that he intended to account to Mr Seetha and Mr Gangat for their money and
investments, having instead transferred them into the Richmond Trust for the
benefit of his family. It is much more probable that the Defendant was hoping



to reach an agreement with Mr Seetha and the Claimants so that they did not
join Mr Hathurani's proceedings against him.

84.0n 7 January 2009 Mr Gangat and Mr Seetha met with the Defendant in
London and there were then several meetings. Mr Gangat remembers having
several meetings but not what was said in them. He does recall that his
objective was to see some documentary evidence of the assets which were
held for the Claimants.

85.The Defendant's account of these events is that he first arranged for them to
meet with Mr Nick Morgan of CI Law. | observe that CI Law was by this time
no longer the trustee of the Richmond Trust to which the Jersey companies
had been transferred but it seems Mr Morgan was still a director of some or
all of the companies. The Defendant says it was made clear to all at the
meeting that A&F belonged to Mr Gangat. Mr Morgan agreed to the transfer
of Eastover to Mr Gangat and Mr Bhawan but that Mr Gangat should go to a
solicitor for that purpose. The Defendant says he then took Mr Gangat and Mr
Seetha to see Isadore Goldman, the solicitors acting for him in the Hathurani
proceedings. It is apparent from the attendance note of that meeting that the
purpose of that meeting was for Isadore Goldman to find out more about Mr
Hathurani, the cash business and the expatriated funds and it is clear that Mr
Seetha and Mr Gangat were very forthcoming. The Defendant says that he
then took them to Edwin Coe to arrange the transfer of Eastover to Mr Gangat
but this meeting was aborted because Mr Gangat was not willing to hand over
his passport.

86.Looking at the overall probabilities, it seems to me most likely that these
meetings were intended to satisfy Mr Gangat and Mr Seetha that their
investments were safe and would and could be returned to them if they
wished. In return Mr Gangat and Mr Seetha would not participate in the
Hathurani proceedings and would provide Mr Jassat's solicitors with
assistance by way of background to help him with the Hathurani proceedings.
The Defendant is specific about the order of the meetings. The first meeting
was clearly to provide reassurance to Mr Gangat and Mr Seetha, the second
was to extract information to help Mr Jassat in the proceedings and the third
may have been to begin the process of transferring assets to them. It is
plausible that at that stage Mr Gangat baulked at producing his passport and
having the prospect of having the properties vested in his name or in entities
traceable to him while the SARS inquiry against him was unresolved.

87.At some point on the 7" January 2009 Mr Gangat and Mr Seetha returned
with the Defendant to his office and one or more copies of a document
(referred to in the proceedings as the Richmond Lodge Document) were
signed. The document was on Richmond Lodge Management letterhead. |
should set out its terms in full.



Richmond Lodge Management
Richmond House

34A Sydenham road

Croydon

CRO 2EF

Tel No: 020 8686 8884

Fax No: 020 86868839

ALTON & FARNHAM LTD
37-43a Eastover, Bridgewater, Somerset  :Acquired 12/11/1991
As at 31 MARCH 2008

Financed by:

Capital Account

Initial capital introduced 483,927
Retained Profit 169,082

653,009 653,009
Capital payments 653,009

Estimated rental per month Gross £2,500.00 (Less 22% Tax and other expenses)
1) Rent paid every Quartly (3 monthly)
2) COH £169,082 (rent) Cash Alton & farnham
£139,000 (mosque Property) Cash
3)  Cash $5, 103,500
4) Foreign Account $12MIL (1.2Mil x 2 = 2.4mil) Cash
5)  Jumbo Syndicate
NEW ASH GREEN Properties (10% share x 2)
Above Total investments to be split in half
50% ANWAR & 50% SURU
Above portfolio is held by Mr Y A Jassat

[signature] [signature]

Y A Jassat Miss S Jassat.



88.Mr Gangat said that the Defendant had already prepared this document and it
was produced and signed by the Defendant and his daughter in front of him
and Mr Seetha at the Defendant's office.

89.The Defendant accepts that he prepared this document and that it was typed
up by him. He says that the first half dealing with the Eastover property down
to the line referring to capital payments of £653,009 was inserted by him using
information provided to him by his accountant Mr Mir, who works in his
office in the room next door to him. The rest of the document he says was
dictated to him by Mr Seetha and Mr Gangat at their request for use in the
SARS inquiry and "was irrelevant as between us". There was one copy and it
was signed by the Defendant and his daughter, and then a member of his staff,
Bernadette Atkins, signed the reverse. Mr Gangat does not remember Ms
Atkins signing the document.

90.Both Ms Jassat and Ms Atkins gave evidence that there was just one single
page document which they were asked to sign by Mr Gangat and which
neither read. Ms Jassat signed it and then Ms Atkins signed the reverse. They
did not see the Defendant sign it.

91. At the pre-trial review, both sides assumed that there was just one copy of the
Richmond Lodge Document, and that it was in the possession of Mr Gangat.
| made an order directing the production of the original to the Defendant who
wanted to inspect the reverse for Ms Atkins' signature. On production of that
document it became clear that there are two identical copies of the Richmond
Lodge Document which from the placing of the signatures appear to have
been separately signed. The original produced by Mr Gangat was not signed
on the reverse by Ms Atkins.

92.1t was put to Mr Gangat that the original produced by him was a forgery which
he vehemently denied. | accept his evidence on this point. There is no sensible
reason, notwithstanding Mr Peters' creative speculation, for forging the
Defendant's and his daughter's signature on an identical document. It is much
more likely that there were two copies of the Richmond Lodge Document and
each was signed. It would be reasonable to assume one was to be kept by the
Defendant and one was to be kept by Mr. Gangat. At some point Mr Gangat
may have been sent a copy of the Defendant's version which explains why
there are the two different versions in his possession.

93.1 am reinforced in that view by the fact that, on the same day, a similar
document was prepared by the Defendant on Richmond Lodge headed
notepaper for Mr Seetha which purported to show what the Defendant owed
Mr Seetha ("Mr Seetha's Richmond Lodge Document™). The Defendant's
evidence is that it was signed at the same time as the Richmond Lodge
Document. There are two identical copies of Mr Seetha's Richmond Lodge



Document, also both apparently signed by the Defendant and his daughter,
which also appear from the different placement of the signatures to have been
separately signed. Those documents were disclosed by one or other party at
the disclosure stage of proceedings and included in the trial bundles and the
fact that there are two such documents has gone without remark. Certainly
there has been no allegation that one of them is a forgery, no production of
the originals and no forensic examination of them.

94.1 think it is highly likely that there were four documents produced and signed
on 7 January 2009. There were two copies of the Richmond Lodge Document,
one for the Defendant and one for Mr Gangat. There were two copies of Mr
Seetha's Richmond Lodge Document — again one copy for the Defendant and
one copy for Mr Seetha. This means that the Defendant has signed two
versions of each document and his daughter has also signed two versions of
each document. It was clearly meant to be an important record.

95.This conclusion is contrary to the evidence of Ms Jassat and Ms Atkins that
they recall signing only one single page document, but that evidence is plainly
flawed. Even on the Defendant's case there were at least two documents
signed (the Richmond Lodge Document and Mr Seetha's Richmond Lodge
Document). It may be that there was some other document signed on that day
or another day which Ms Jassat and Ms Atkins are thinking of, but | do not
accept their evidence as accurate as to the signing of the copies of the
Richmond Lodge Document and Mr Seetha's Richmond Lodge Document. In
circumstances where the Defendant accepts that he typed up and signed at
least one copy of each of the Richmond Lodge Document and Mr Seetha's
Richmond Lodge Document, very little turns on their evidence in any event.
As the copies of each document are identical, | will continue to refer to them
for convenience as the Richmond Lodge Document and Mr Seetha's
Richmond Lodge Document, although there are in fact two copies of each.

96.1 find that the two copies of the Richmond Lodge Document were intended to
be a statement of account of the assets under the Defendant's control which
were derived from the Claimants' monies. The two copies of Mr Seetha's
Richmond Lodge Document also appear to be intended to be a statement of
account of the assets under the Defendants control which were derived from
Mr Seetha's monies.

97.1 find the Defendant's story that he included entries in these documents simply
at Mr Gangat and Mr Seetha's request for use in the SARS inquiry and that it
"was irrelevant as between us" inherently improbable and | did not believe
his evidence about it. The Defendant is a shrewd businessman. On the face of
the documents the disputed entries increased the Defendant's liability to the
Claimants and to Mr Seetha by millions of pounds and he simply would not
have signed his name to four copies of such documents, and asked his



daughter to do the same, if they were untrue. He says that Mr Gangat and Mr
Seetha said they needed it for the SARS inquiry, but | do not find it credible
that the Defendant would have signed documents ostensibly falsely,
acknowledging his liability for millions of pounds simply to help Mr Gangat
and Mr Seetha with the SARS inquiry. In fact there is no dispute that it was
not shown to SARS, and it makes no sense that Mr Gangat and Mr Seetha
would have wanted a document which falsely inflated their net wealth out of
the jurisdiction, and therefore their potential tax liability, for the purpose of
the SARS inquiry.

98.1t follows that | also reject the Defendant's case that Mr Gangat asked him to
keep Eastover and to convert their interest in it into an interest free loan of
£653,009. There was no convincing explanation as to why Mr Gangat would
do this, why he would have given up the prospect of future rent, and given up
his right to the proceeds of the mosque land which had been purchased with
previous rents. It is also inconsistent with the later assertions made to HMRC
by Grant Thornton that the Defendant had no interest in A&F and Eastover or
with the subsequent emails passing between the Defendant and the Claimants
which | must deal with below.

99.Both Mr Gangat and Mr Bhawan say, and | accept, that the Defendant
reassured them that he was keeping their money safe and that he would
account to them for the assets recorded as under his control in the Richmond
Lodge Document. On that basis they did not join the Hathurani proceedings
or bring claims at that stage against the Defendant which | find was what the
Defendant was seeking to achieve.

100. The Defendant contends that it would be an abuse of process for the
Claimants, who he says chose not to join the Hathurani proceedings, to seek
to assert an interest in any asset claimed by Mr Hathurani in the Hathurani
Proceedings, and in particular New Ash Green. | reject that submission. It
mischaracterises Mr Hathurani's claim in the Hathurani proceedings, which
was a personal claim against the Defendant, for the dissolution of a
partnership which he said existed between them. Pipperton Finance Limited,
the Jersey company which owned New Ash Green, was not a party to the
proceedings and the Claimants interest in Pipperton Finance was not "directly
affected” by the proceedings (see Behbehami v Al Sahoud [2019] EWCA Civ
2301). In my judgment, it could not have been "directly affected™ unless and
until some attempt was made to enforce an order against the company or New
Ash Green. The position is simply that the Claimants were not party to the
Hathurani proceedings and under no obligation to apply to be made parties. If
the Defendant had wanted them bound by the outcome of the Hathurani
proceedings or to advance their case in those proceedings, he could have
applied to join them. He did not do so. In such circumstances there is no abuse
of process in the Claimants advancing their claim in these separate
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proceedings. Further, as | have found the Defendant was actively trying to
stop the Claimants from joining the Hathurani proceedings by assuring them
that their funds were safe with him and he would account to them for their
monies — in such circumstances it does not lie in his mouth to assert that their
claims against him are barred by their failure to participate in the Hathurani
proceedings.

Grant Thornton report and letter

101. On 21 November 2011, HMRC opened an investigation into the
Defendant's tax affairs under the code of practice applicable to cases of
suspected serious fraud. The Defendant instructed Grant Thornton to act in
relation to making a disclosure to HMRC's Specialist Investigations Office in
London. Grant Thornton agreed with HMRC that Grant Thornton would
produce a report which covered a number of areas including a complete
review of the offshore structure which was in operation, a review of all
offshore bank accounts which the Defendant had access to and all the
properties purchased by the offshore entities.

102. The report dated 9 October 2012 confirms that Grant Thornton had
conducted "a thorough review" of the Defendant's personal affairs as well as
the offshore companies whose properties were managed by the Defendant as
a partner of Richmond Lodge Management. The report purports to detail "the
relationship between EH, DS, AG and the YJ, specifically looking at the
offshore structure, the flows of monies and the residency of the companies
holding the properties”

103. Grant Thornton informed HMRC that the monies expatriated from
South Africa were owned by the South African businessmen and that the
offshore structure was set up for their benefit in order to protect their
investments primarily in UK property. The properties were managed by
Richmond Lodge Management Ltd. The relationship between the Defendant
and the South African businessmen is described as a trust arrangement and
the Defendant claims to have no interest in almost all of the properties
mentioned in the report. The Grant Thornton report, and the basis upon which
HMRC taxed the Defendant, is inconsistent with his position in the Hathurani
proceedings that he had borrowed monies from Mr Hathurani. The
consequence of that will have been that many of the Jersey companies and the
properties which are the subject matter of the report were owned by the
Defendant and not Mr Hathurani. It is also inconsistent with his case in these
proceedings that in 2009 he took over ownership of A&F and Eastover. The
report confirms that the monies for the purchase of Eastover were provided
by Mr Ganagat. It makes no mention of an agreement in 2009 that
Eastover/A&F would belong to the Defendant in return for £653,009 which
would remain outstanding as an interest free loan.



104. I have identified earlier in this judgment specific areas where the report
undermines the Defendant's case and his evidence to this court. | note
generally, however, that the report suggests much greater dealings with the
Claimants' monies than the Defendant admits, and reinforces my view that the
Richmond Lodge document is intended to record what the Defendant owed
the Claimants at its date. For example it asserts that the Defendant opened
accounts on the instructions of Mr Gangat in the name of Faircliff Financial
SA and managed them between 2004 and 2008. That company and its
dealings were barely explored during the trial. The Defendant, in his
comments on the Grant Thornton annexed to his witness statement, accepts
that he opened Faircliff Financial SA for Mr Gangat but says he did so without
Mr Gangat's knowledge.

105. The Defendant says that he did not read the report until these
proceedings had begun and that it is wrong to suggest that the Claimants had
an interest in any property other than Eastover. | was referred to the notes of
a meeting between Grant Thornton and HMRC on 28 January 2014 which
refers to the problems Grant Thornton were having with payment by the
Defendant. At that point in time the Defendant was not speaking to Grant
Thornton. | do not accept that the report was not based on the Defendant's
instructions and | do not accept that he did not approve of its contents before
it was sent to HMRC. It is clear from the terms of the report that in places
Grant Thornton are reliant on and are reporting to HMRC what the Defendant
has expressly told them. There may have been temporary breakdowns in the
relationship between Grant Thornton and the Defendant but they were
mended and Grant Thornton continued to represent the Defendant and
maintain the position set out in its report throughout 2015.

Emails

106. By 2015 the Claimants were getting increasingly frustrated at being
unable to pin the Defendant down to giving them information or indeed their
assets. Mr Bhawan described the Defendant as constantly "ducking and
diving".

107. In August 2012, while the HMRC investigation was ongoing there was
an exchange of emails between Mr Gangat and the Defendant. On 7 August
2012 Mr Gangat sent the Defendant an email saying the Claimants' and Mr
Seetha's lawyer "would like to know when can you transfer the properties onto
our names".

108. On 7 August 2012 the Defendant replied inviting Mr Gangat to London
when he would make appointments with the lawyers and the directors of the
offshore companies. Further emails were exchanged arranging a meeting in
London where the Claimants would meet Edwin Coe (the Defendant's



lawyer), Grant Thornton (who were acting for the Defendant in the HMRC
inquiry) and Mr Morgan as director of the offshore companies. The meeting
was supposed to happen in October 2012 but it did not take place.

109.

This email exchange is not consistent with the Defendant's case that

from 2009 his only obligation to the Claimants was to pay them £653,009
which was an interest free loan to him. It is quite clear from this exchange
that the Defendant acknowledged that the Claimants were entitled to one or
more properties in the UK which were held within the offshore structure.

110.

There was a further relevant email exchange in 2015, this time between

Grant Thornton and Mr Gangat. On 15 May 2015, Mr Brassey of Grant
Thornton wrote to Mr Gangat explaining that his firm was engaged by the
Defendant to liaise with the UK tax authorities with regards to his historic tax
affairs and saying:

111.
brief:

112.

"As part of this engagement | am required to quantify and disclose Mr
Jassat's personal assets and liabilities. | met with Mr Jassat recently
and he has advised that he owes an amount of money to you along
similar lines to the monies claimed and repaid to Mr Hathurani. At this
point Mr Jassat does not know the exact quantum of monies believed
to be owed to yourself. I am therefore writing to you in order that the
figure can be quantified and disclosed as part of my engagement."

The response from Mr Gangat on 18 May 2015 to Grant Thornton was
"Kindly request Mr Jassat to provide a breakdown of the amount he

believes is due and WE will then consider whether these are correct or
not."

Again, this exchange is not consistent with there being merely an

interest free loan of £653,009 outstanding to the Claimants. If that were the
only obligation of the Defendant to the Claimants, he would have said so to
Mr Brassey and there would have been no need for Mr Brassey to reach out
to Mr Gangat. It is also not consistent with the Defendant only ever having
held one property, Eastover, for the Claimants. Again, if that were the case,
then there would have been no need for Mr Brassey to contact Mr Gangat.
This exchange alludes to a much more involved and complicated accounting
exercise being necessary, as would be the case if the Richmond Lodge
Document was a more accurate record of the assets which the Defendant had
to account for.

113.

In the compromise agreement between Mr Hathurani and the

Defendant, Mr Hathurani accepted that the monies used by the Defendant had



been loaned by him. | have already observed that Grant Thornton's report to
HMRC contradicted this position and analysed the relationship between the
Defendant and Mr Hathurani as an informal bare trustee relationship rather
than a loan arrangement. When challenged by HMRC, Mr Brassey defended
his position in a letter dated 3 August 2015, concluding:

114.

"This demonstrates further proof that the arrangement is along the
lines of an informal bare trust relationship rather than a loan
agreement...

Please note that the monies in Switzerland, that [Mr Jassat] utilized in
his role as bare trustee, were originally from [Mr Hathurani] and his
business partners. The settlement between [Mr Jassat] and [Mr
Hathurani] only accounted for the monies owed to [Mr Hathurani] and
therefore a substantial amount yet to be quantified is still owed to the
other individuals in South Africa"".

In light of his earlier email to Mr Gangat, the reference to other
individuals in South Africa plainly included the Claimants. The
reference in his earlier email to the Defendant owing the Claimants
money "along similar lines to the monies claimed and repaid to Mr
Hathurani" therefore appears to acknowledge that the Defendant had
invested the Claimants' monies and a substantial unquantified amount
was due to them. Again this is not consistent with his case that he had
only ever acquired one property with their money (the amounts due
being easily quantifiable), nor with his case that in 2009 it was agreed
that the Claimants' interest in Eastover would be converted into an
unsecured interest free loan of £653,009.

On 3 July 2015, Mr Gangat and the Defendant exchanged emails. Mr

Gangat forwarded a copy of the Richmond Lodge Document to the Defendant
and said:

"[Mr Bhawan] asked me to forward this promise and acknowledgment.
| have left several messages for you to return my call. | just feel that
the way you are treating us is definitely unfair. "

The Defendant responded the same day saying:

"My apology if you think | am treating you unfairly but | swear on my parents
grave | do not have the intention of misleading or stealing any of yours Suru
or Steves funds. | am in a difficulty financially and am in no means of paying
or settling at present. | think it would be good for me to come to SA or for you
to come to the UK and see for yourselves."



This is again inconsistent with the Defendant's case. The Defendant did not
disown the Richmond Lodge Document, as he surely would have done if, as
he now says, most of it was not correct and "irrelevant as between us". He did
not, as one would naturally have expected if his case was true, assert that all
he owed the Claimants was £653,009. The reference to "yours Suru or Steves
funds" again suggests that the Defendant believed he had assets belonging to
the Claimants and Mr Seetha for which he had to account — and is not
consistent with him simply owing the Claimants a debt.

F) The claim for an Account

115. Much of the submissions from both parties focussed on the principal
contention pleaded in the Amended Particulars of Claim that the Defendant
held the Claimants' monies derived from the Swiss accounts and/or the assets
set out in the Richmond Lodge document on an express trust for the
Claimants. The difficulty with that contention is that the evidence suggests
that while the Defendant had control over the Claimants' monies, and they
were invested and dealt with at his direction, they were actually held in
offshore structures held initially by Jersey entities for the Claimants and then
transferred to the Richmond Trust. The Claimants have been unable to
identify any property vested in the Defendant as trustee, nor it seems was there
ever any intention that it should be. It is a principle of trust law that in cases
of a lifetime trust where the settlor and the trustee are not one and the same,
there needs to be a complete and enforceable transfer of trust property to the
trustee to constitute the trust; see Lewin on Trusts 20" ed Chapter 3. The
Defendant is not therefore a trustee of an express trust.

116. The Claimants have however, also pleaded (paragraph 35 to 38 of the
Amended Particulars of Claim and paragraph 7 of its prayer) that the
Defendant's "dealings with the Claimants gave rise to a relationship of
complete trust and confidence with the Claimants™ and it is averred that the
Defendant owed fiduciary duties to the Claimants including a duty to account.

117. In Al- Dwaisan v Al-Salam [2019] EWHC 301 HHJ Hodge QC sitting
as a judge of the High Court began his analysis as follows:

"I take as my starting point the observations of Baker J, sitting
in the High Court of Ireland, in the case of Best v
Ghose [2018] IEHC 376 at paragraphs 42 to 44:

"42. ... An obligation to account is implicit in a fiduciary
relationship, but it is not always easy to ascertain if a
relationship imports fiduciary obligations.

43. | find of particular benefit the statement of principle
contained in McGhee: Snell's Equity (33rd ed., Sweet &
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118.

Maxwell, 2015), where the obligation to account is explained
as one which arises out of the receipt by a person of property
'in an accountable capacity', at para. 20-015, and although that
description might appear to be tautological, it is useful as it
identifies the key component. The accountable capacity is one
that arises in any circumstance where it can be shown that a
person has control of property which belongs to another. As
Snell says, the central case is that of an express trustee but the
principles apply to various categories of relationships,
including ‘agents who control property belonging to the
principals', at para. 20-012.

44. Snell also suggests that '[t]he claimant bears the onus of
proving that the defendant has received property into their
control in circumstances sufficient to import an equitable
obligation to handle the property for the benefit of another’, at
para. 20-015."

In other words, where A has control of property belonging to B in

circumstances where viewed objectively B is entitled to expect A to
administer that property for the benefit of B, then equity enforces A's
obligation of due administration by requiring A to account for his dealings
with B's property.

119.

In many cases, the property will be vested in A, but that is not a

requirement. It is sufficient that A has control over it, that being the "key

component”.

G) Conclusions

120.

The Defendant has had control of the Claimants’ monies and the

investments made from those monies. The Claimants expected the Defendant
to administer those assets for their benefit, and were entitled to do so. The
Defendant accepted a power of attorney over the Claimants' Camelot account
and thereby agreed to be their agent in managing that account (see paragraph
45 above). The Defendant also agreed to invest their monies on behalf of the
Claimants and controlled those investments by giving instructions to the
offshore entities which held them (see paragraph 56 to 58 above). It is no
surprise, therefore, that a court of equity will make the Defendant account for
his dealings with those assets.

121.

It was contended on behalf of the Defendant that the funds in the Swiss

bank accounts were subject to the ultimate control and supervision of Mr
Hathurani. This is part of a submission that if the Defendant is accountable to
anyone, it is to Mr Hathurani alone. | reject that submission. | accept that Mr
Hathurani was the dominant character, and took charge of the process of



expatriation, but he did not have any authority from the Claimants to deal with
their share of the expatriated funds save as directed by them. The monies were
paid in the first instance into a main account which was regarded as an account
held for Mr Hathurani and he may have exercised a degree of control over
when a division of those funds was to occur. He did not have authority to
allow the Defendant to make withdrawals from that account by way of loan
or for the purposes of investment save in respect of his share. The Defendant
was aware that the funds credited to Mr Hathurani's account represented funds
which belonged to the South African businessmen together, and he was
therefore accountable to them all for his dealings with their money. Once an
apportionment of those funds had occurred and had been paid into individual
accounts, the Defendant was bound to deal with the funds in the Claimants'
account on the instructions of the Claimants alone. In practice Mr Hathurani
may well have been consulted by the Defendant and in practice the Defendant
may not have done anything without Mr Hathurani's approval. Mr Hathurani
clearly had an interest in ensuring that his colleagues did not use their monies
in a way which attracted the attention of the South African authorities.
However, the funds in the Claimants' original Swiss bank account (Camelot)
belonged to the Claimants as the Defendant well knew, and the only reason
he was in a position to control those funds was because Mr Gangat had given
him a power of attorney over that account. He is therefore accountable to the
Claimants. Further his investments in UK property were initially authorised
by the Claimants, not Mr Hathurani, and he is answerable to them in respect
of what came of those investments.

122. It seems that some of the Claimants' assets have been transferred on the
Defendant's instructions to the Richmond Trust. That Trust has a governing
law which is not the law of England and Wales and has trustees outside the
jurisdiction who are not parties to these proceedings. The transfer of the
Claimants assets to it was not authorised by the Claimants and the Defendant
readily accepts that the Claimants were unaware of the transfer. That was a
breach of fiduciary duty by the Defendant. If the Claimants' assets have been
lost then the Defendant is personally liable for the consequences of his breach
of fiduciary duty.

123. I will therefore order an account and all necessary and consequential
inquiries together with judgment for the sums found due on the taking of the
account. I will hear submissions on the form of the order, but the starting point
for any accounts and inquiries should be the Richmond Lodge document
which is in my judgment an acknowledgment by the Defendant of the state of
the account as between the Claimants and the Defendant which the Claimants
accepted and agreed. It is effectively an account stated as at that date.

124, | should add that there was a dispute as to whether at some point in or
around 1991 the Defendant asked the Claimants if he could borrow $1m to



repay Mr Seetha monies which he had appropriated from Mr Seetha. | accept
the Claimants' evidence on this issue but there is no evidence that the
Defendant in fact took any monies from the Claimants or whether he paid
those monies back. On the basis of the account | am proposing to order,
commencing with the Richmond Lodge Document as a statement of the
account as at its date, it is not necessary to investigate that issue further.
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